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Arthur Barrêtto de Almeida Costa*

The Tropical Fado that Wanted to Become a
European Samba: The Cosmopolitan Structure

of Brazilian Administrative Law Investigated with
Bibliometric Data (1859-1930)

Abstract
How can we grasp the architecture of a text, and what can it reveal about the cultural background of its
authors? This paper focuses on bibliometric data to understand how Brazilian administrative law scholars
crafted their texts – especially, which legal cultures they interacted the most with and which sources of law
they employed, and how. I work with two sets of data comprising the Empire and the First Republic: first,
textbooks of administrative law; second, judicial decisions and academic texts on expropriation drawn
from law journals. I analyzed the nationalities of the authors cited; the most used books and authors;
how each different kind of source of law was used. The history of the Brazilian uses of foreign legal
cultures could be divided into two periods; in 1859-1900ca., there was a predominance of the French,
followed by the Portuguese (especially for civil procedure), and distantly by the Brazilians. From 1900
onwards, Brazilians took the lead, followed roughly by the French, Italians, Americans, Portuguese, and
Germans. Regarding the sources of law, judges had a higher tendency than attorneys and academics to
quote Brazilian doctrine, due to a greater need for safer, more direct reasoning, based on positive law.
Case-law was hardly quoted, due to its limited circulation, which occurred almost exclusively through
law journals. It was possible, in the end, to produce a chart of the general characteristics of Brazilian
administrative law and its cultural framework. Brazilian legal culture was highly cosmopolitan: it cited
more foreign authors than national ones. Most of them were European, as Latin-American scholarship
was largely ignored. This international orientation sometimes hindered the development of a national
doctrine and led to a critical importation, but also gave vitality to Brazilian administrative law.

Tive muitas vezes occasião de deplorar o desamor com que tratamos o que é
nosso, deixando de estudá-lo, para somente ler superficialmente e citar cousas alheias,
desprezando a experiencia que transluz em opiniões e apreciações de Estadistas nossos
(...). O estudo das nossas instituições tem-me convencido de que, felizmente, as largas
e liberaes bases em que assentão são excellentes: Quantas nações se darião por muito
felizes, possuindo a metade daquillo com que nos favoreceu a mão amiga da Providencia 1.

1

Visconde do Uruguai, 1862, pp. VIII; XV

* PhD Candidate in Theory and History of Law at the Università degli Studi di Firenze. Master and Bachelor in
Law at the Universidade Federal de Minas Gerais. Member of Studium Iuris – Research Group on the History
f Legal Culture. E-mail: arthurbarretto@gmail.com. I must thank three people that read previous versions of
this article and, each one in their own way, gave fundamental insights, as they always do: Anna Clara Lehmann
Martins, Ricardo Sontag, and João Victor de Freitas Moreira. I am also in debt with the three anonymous
reviewers, who gave valuable suggestions. I would also like to thank Profª. Giulia Iannuzzi, for giving the course
“Data visualization e database per gli studi umanistici” at the Università degli Studi di Firenze, in which I discovered
Palladio.

1 „I frequently had the opportunity to despise the lovelessness with which we treat what is ours, not reading
it only to superficially read and cite alien things, forgetting the experience that shines in the opinions of our
statesmen. The study of our institutions has convinced me that their solid and liberal bases are fortunately
excellent: how many nations would be pleased to possess half of what the hand of the providence has bestowed
upon us“.
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1 – From numbers to culture: introduction

Some valuable works have already been written on general features of Brazilian administrative law
at the empire (1822-1889) and the first republic 2

 (1889-1930). However, we still lack a deeper
understanding of how lawyers wrote their texts and the conditions of their intellectual universe. In
other words, there are studies on specific legal institutes (CORREA, 2013; COELHO, 2016), on
legal education (RAMENZONI, 2014), and on the everyday affairs of crucial institutions such as
the Council of State 3  or the Supreme Court of Justice 4 , but little has been written on the body of
information available to jurists, and on how they manufactured these data to create their texts. The
problem persists even considering the Brazilian legal historiography more broadly. Most scholars
have accepted the reading by Ricardo Fonseca (2006) of Carlos Petit’s (2014) ideas that the 19th
century was marked by the slow shift from an eloquent model of a jurist with a broad culture to a
technical 

5 , legalist law scholar. But little is known of more concrete details of the texts produced by
lawyers; whom they cited, which texts they read, which criteria were used to select information etc.

2

A first description of the (doctrinal) sources available to Brazilian jurists is offered by Sônia Regina
Oliveira (2011). However, she only described the scholarly literature on private law published in the
journal O Direito in the late Empire. We still lack a discussion on the relations between the different
sources 6, as well as an analysis of other fields of legal knowledge. Martins and Albani (2020) analyzed
one particular aspect of ecclesiastic law and explored case-law, but their approach was too specific
to allow complete conclusions. Walter Guandalini Jr. (2019) published an interesting work on the
sources of law used by Brazilian textbooks of administrative law. However, he mainly concentrated
on legislation – doctrine was mostly treated in a generalist way. There is some impression left in
the air that scholars cited French and Italian laws, that some foreign institutes “seemed to have
inspired” Brazilians (DI PIETRO, 2006, p. 19), though this is not developed and no one knows
the proportion of citations, what they meant to Brazilian scholarship and why shifts in intellectual
references happened. I intend to (partially) bridge this gap.

3

The objective of this work, therefore, is to understand the textual archive (Arquivo textual,
HESPANHA, 2010, p. 114) of Brazilian jurists who wrote about administrative law between 1859
and 1930, focusing on legal scholarship and case law. With which texts did they engage, and which

4

2 See especially the work of Walter Guandalini Jr. (2016) on administrative law doctrine in the second half of the
19th century. For some carachteristics of the teaching of administrative law in the imperial period, see Gabriela
Lima Ramenzoni (2014).

3 See José Reinaldo de Lima Lopes (2010) and Maria Fernanda Vieira Martins (2007) on the Imperial Council of
State and Lydia Garner (2002) on the Section of the Empire.

4 See the comparison between the Brazilian and the Portuguese institutions by Antônio Manuel Hespanha and
Walter Guandalini (2020), the analysis of decisions from Andréa Slemian (2017) and Adriana Pereira Campos
(2019), the institutional perspective from Carla Beatriz de Almeida (2013) and the collective book organized by
José Reinaldo de Lima Lopes (2010).

5 On the idea of law being a technical knowledge and its political uses, see Mariana de Moraes Silveira (2017).
6 The text of Breezy Ferreira (2008) brings important contributions regarding this aspect. However, she discussed

only marriage law, which has a very specific trajectory. During the empire, the connection with canon law
meant those texts were deeply related to ecclesiastical matters. The introduction of civil marriage, right after the
beginning of the republic, enhanced the role of statutory law much earlier than the 1917 civil code. Therefore, it
is hard to generalize the conclusions of her research.
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were the cultural criteria used in selecting these texts? Which foreign legal cultures were most
esteemed? Which journals were most frequently consulted? Which text genres were referenced?
My goal is to decipher the cultural parameters employed by Brazilian administrative law scholars to
select information and shape their texts.

I started the analysis in 1857, the same year when the first textbook of administrative law was
published in Brazil 

7
. In 1889, the form of the state changed from an empire to a republic, with

important institutional consequences: the former highest court, the Supremo Tribunal de Justiça,
was transformed from a simple cassation court into a supreme court 8 ; federalism 9  was introduced,
many law schools other than the two imperial ones were created 10 , the administrative justice was
extinguished 11  etc. We will then be able to see if and how those institutional changes affected
the writing of administrative law. I ended the analysis in 1930 when a coup d’état overthrew the
first republic and paved the way for the replacement of a mostly liberal order, with an incipient
interventionist state 12 , by a model of state with a clearer role in the economy.

5

My methodology was a bibliometric analysis, and my underlying theoretical approach was the
perspective of legal culture. I shall discuss why and how I used those two approaches before I would
proceed with the discussion of my research.

6

Bibliometrics can be understood as the collection and analysis of quantitative data regarding
authors, citations, and means of dissemination of texts produced by a given field of knowledge. The
potential of this approach for legal history is stressed by Nader Hakim and Annamaria Monti (2018,
p. 7). As they stated, "since the legal text is a semiotic system since it is the result of a collective
bricolage, it is possible to dissect it to understand its structures and foundations. It is then necessary
to enter into [the] text to analyze its internal sources and external networks" 13

. This approach reveals
vestiges of the intellectual efforts made by authors before the actual writing - what they read and
the importance he placed on it - and the constraints he had to face – works or languages he could
not read, for instance.

7

7 Though I analyzed the second edition of the book, published in 1860.
8 The most important impact was the creation of judicial review. See Marcelo Continentino (2015) for the history

of judicial review in Brazil and Maria da Conceição Cardoso Panait (2012) on the creation of the federal system
of justice. On the debate regarding the transfer of the prerrogative of legislation on criminal law to the states, see
Ricardo Sontag (2014).

9 On federalism in the first republic, see Cláudia Viscardi (2017).
10 On the history of legal education, see Alberto Venâncio Filho (2011).
11 On the history of judicial review of administrative acts, see the work of Raphael Petersen and Alfredo Flores

(2018).
12 On the conflicts between liberalism and interventionism in the first republic, cf. Airton Lislie Cerqueira Leite

Seelaender (2020).
13 French original : « Puisque le texte juridique est un système sémiotique, puisqu’il est le résultat d’un bricolage

collectif, il est possible de le disséquer pour en comprendre la structure et les fondations. Il faut alors entrer dans
ce texte pour analyser ses ressorts internes et ses liens externes ».
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Furthermore, "these references and citations are also traces of intellectual exchanges and draw
a genealogy not of influences, but of the structuring and justification lines of a discourse" 14

. As
Barenot (2018) shows, it is possible to track previously unknown networks. Frequently, we discover
that the most sophisticated authors, usually cherished by historiography, were not always the most
frequently read in everyday life.

8

The bibliometric approach, by exposing broader trends, can challenge commonplaces with
empirically verifiable data - for example, the so-called influence of the French legal culture on
Brazilian administrative law. A closer look into what was cited can illuminate the reading practices
of a single person or a social group, albeit in a fragmentary manner: we can discover which books
were most widely praised and the authors who fell into oblivion. After all, the lack of sources
often prevents the reconstruction of the material circulation and chain of distribution of writings,
as done by Robert Darnton (1990) and many others. Bibliometric approaches can counter these
blind spots and reveal the textual network of references employed by an author in his professional
life, which value he attributed to certain ideas, and how different intellectual networks were formed.
Such analysis can therefore complement book history. In addition, quantitative data, combined with
digital humanities, provide a more accurate visualization of the relationships between different sets
of information and thus helps the researcher to identify general trends 15

. In short, if every single
text is forged in close interaction with other texts, the only scrutiny of textual networks can entail
a broader understanding of the historical meaning of any writing.

9

Of course, this type of research faces some constraints. Citations can assume different
connotations: they can structure an argument, merely reinforce a point in a footnote, allow a simple
display erudition, or even provide a negative counterexample. It is hard to unravel the option that
lies behind the mention of an author – sometimes, it is even impossible 16

. Therefore, the quantitative
perspective of bibliometrics cannot replace the traditional techniques of close reading (HAKIM;
MONTI, 2018, p. 9). As Barenot (2018, p. 14) says, "bibliometry is not an end in itself, but a
preliminary task; it is inscribed within a methodology of identification and prior classification of
authors and works" 17 . As Hakim and Monti (2018, pp. 9-10) said, it allows new phenomena to
be revealed and old intuitions to be (dis)proved; but, above all, it is capable of launching new
hypotheses to be tested.

10

Bibliometrics is a fundamental complement to book history 18
. This field deals with three

dimensions: production, circulation, and reading of prints; the latter remains the most elusive part
of the history of prints (DARNTON, 2010, p. 121). Between owning a book and reading it, lies

11

14 French original: “Ces références et citations sont autant de traces des échanges intellectuels et dessinent une
généalogie, non pas des influences, mais des liens structurant et justifiant le discours” (Hakim; Monti, 2018, p. 8,
free translation).

15 See Bubenhofer (2016).
16 Nathália Sena and Ricardo Sontag (2019) investigated in a particular context if the citations were positive,

negative or neutral. However, they were working with a single book, what makes the task simpler.
17 French original : « La bibliométrie n’est pas une fin en soi, mais un préliminaire ; elle s’inscrit dans une

méthodologie d’identification et de classification préalable des auteurs et des œuvres ».
18 On recent developments of book history in Brazil, see Mariana de Moraes Silveira (2018).



forum historiae iuris

an incommensurable distance. But bibliometrics can give clues on how this frequently mysterious
process happened 19 . We also can further the classical scheme of the circulation of writings proposed
by Robert Darnton (2010, p. 127) analyzing how texts were integrated into a textual network.
Bibliometrics, therefore, enlarges the field of book history by not focusing on how the ideas of
the author were taken in a material form to the reader: instead, it reveals how an author was also
a reader interconnected with several other texts.

How shall we read the data extracted in the quantitative analysis? The first piece of advice is
to avoid the temptation of seeing in citations the "influence" of one country upon another. This
perspective of international connections can only yield modest results, due to the generic nature
of the very notion of “influence”   20

, which “emphasizes the law itself and not the problematics
of the receiving country” (SOLEIL, 2014, p. 323). As Soleil points out, it was not the French law
that influenced “Brazil, Switzerland or Greece”, but the international exchanges “put into play
in complex ways the needs of the importing elites, the ambitions of the exporting country, the
admiration for this country, the way and qualities of the law” (SOLEIL, 2014, p. 323). The concept
of cultural translation 21  is more useful than the one of influences, for it highlights that the contact
between cultures does not result in a simple transfer of practices or data from one social group
to another: the “receivers” reinvents the previous knowledge. Legal ideas never remain the same
after crossing borders: they are recreated to face new problems and to be accommodated in their
new geographical or temporal context. I will analyze these context changes helped by the idea of
legal culture; that is, by an anthropological approach to law. This means to emphasize the symbolic
dimension of social practices; the objective, then, is to grasp the connections between certain
ideas and how they constitute a coherent system of interpretation of the reality – and, therefore,
parameters of action over it. The interpretative task of the anthropologist-historian-jurist, then, is
to transform into a familiar idea this hidden code of action that, otherwise, would be distant and
perhaps inaccessible as said by Clifford Geertz (1989) 22 . Moreover, the textual archive mobilized
by an author interacts with a pre-existing mindset: authority, prestige, exoticism, and other symbolic
assumptions are defied and/or enhanced in order to convince the reader. The anthropological
approach, building upon the concept of culture, seeks to decipher this implicit code of values
sustaining each legal culture, each author, each discipline. This activity is analogous to what Quentin
Skinner (2001) proposes: he asks himself what an author is doing as a speech act while using a
certain idea; the question I propose is "what the author is doing when quoting a certain text". –
Is this sentence a question?

12

19 Of course, there is also a distance between reading and using a book. Vivian Ayres (2018) analyzed the
differences between the books found in the inventary of João Theodoro Xavier and what he wrote on the book
Teoria Transcendental do Direito.

20 Something already pointed out and employed in a specific study of the presence of Italian positivism in Brazil by
Ricardo Sontag (2015).

21 For a deeper analysis of this concept, see Lena Foljanty (2015).
22 With this precise definition of legal culture, I intend to avoid the risks that come from a mixture between

different approaches to this concept, as said by Balász Fekete (2018).
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My analysis was developed in two phases. First, I extracted the citations from the Brazilian
textbooks of administrative law; I excluded the monographic works from this phase because the
particularities of a certain area could distort the sample (part 2). The second step is a case study of
citation practices in texts on expropriation 23

 (desapropriação). By winnowing the analysis to a specific
field, it was possible to examine not only monographic books but also articles and case law published
over a very long period of time. Thus, it became possible to compare different literary genres. I
analyzed texts on expropriations published in law journals (parts 3-5 and 7) and in monographic
books published on expropriation (part 8).

13

Brazil was – and still is to this very day – a huge country, with dazzlingly diverse peoples,
environments, and, of course, legal practices. I must, then, clarify what I assume as “Brazilian” for
this study. As it will be clearer later, I focus on the published elements of legal culture, namely books
and law journals, that circulated across most of the country. They claimed to be representative of
the whole of Brazil, as they analyzed national laws and published the “most important” decisions
of all courts. This was obviously an illusion. Being published mostly in the economic and cultural/
political capitals – São Paulo and Rio de Janeiro – they reflected what was important in the “center”
of the nation. The urbanized centers where the presence of the State could be felt more consistently
also provided the most fertile soil for the development of administrative institutions. Therefore,
I analyzed the published and disseminated legal culture, which claimed to be Brazilian and was
recognized as such, though it received unequal input from different parts of the country. The
administrative law I analyzed does not correspond to the lived reality of the entire nation: conversely,
it is part of an aspired unity that was presented as such. A fiction, however, that was precisely what
lawyers could access when they purchased books, entered libraries, or were in the classes of law
schools. I shall leave to future research to investigate if and how the unified, filtered administrative
law of the “central” legal thought differed from the legal practices of the single provinces/states.
Articulating general and specific features, books and articles, legal culture, and bibliometric analysis,
it will be possible to identify fundamental characteristics of Brazilian administrative law over more
than 70 years, and how they changed with the institutional transformations that happened over
time. However, due to its eminently initial character, this study seeks mostly to launch hypotheses
and prepare the ground for future research - not to provide definitive answers.

14

2 – Administrative law textbooks: from the French predominance to the slow
consolidation of the Brazilian literature

Any science is expressed employing a wide complex of communicative practices, each one aiming at
particular ends. The “science of textbooks” aspires to consolidate the knowledge of a given field and
to present the most solid information and recognized practices (FLECK, 2010, p. 173 ss.). In this
first section, I examine the textbooks of administrative law published in Brazil during the Empire

15

23 The Brazilian desapropriação mostly corresponds to the American „eminent domain“. I chose a more literal
translation because the expression „domínio eminente“ corresponds in Portuguese to one of the possible
philosophical justifications of desapropriação, which is currently rejected by most scholars.
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and First Republic (1822-1930) to grasp what was presented as the approved face of administrative
law to students and practitioners.

I identified the authors cited in the 10 Brazilian textbooks of administrative law published during
the selected period 24

 and their nationalities; this will help me to understand which legal cultures were
seen as the most prestigious in the Brazilian administrative literature. Each citation was individually
counted, that is, I counted every mention to a given book/author that appeared in the analyzed
text body. The exception was the book of Antônio Joaquim Ribas, which, despite presenting a list
of references at the beginning, does not mention them in the text. These bibliographies are often
misleading: in books such as those by Alcides Cruz and Viveiros de Castro, many works cited in
the body of the text are omitted from the initial list presented by the author.

16

The results of the analysis were: 17

24 For an incomplete bibliography of Brazilian administrative law written right after the end of the time frame of
this article, see Marcondes Portugal (1945).
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Table 1 Number of citations of authors of a given nationality in the Brazilian textbooks of
administrative law (1859-1930).

Chart 1 Proportion of Citations by Nationality of the Authors cited in Brazilian textbooks of
administrative law (1859-1922)

19

The presence of French authors is striking. They correspond to almost 80% of citations in the
1860s, precisely the decade when the first Brazilian books were published. The dawn of Brazilian
administrative law featured the shadow of the well-established French scholarship. In the South
American empire, this discipline was created only in 1854 25

, and there is no surprise in finding
Brazilians heavily relying on French authors, who, after all, was the first to deal with the subject 26 .
Nonetheless, even after the body of national works available grew, France remained as an important
reference: before the work of Porto Carreiro (1918), the French were more cited even than Brazilians
themselves, with the solitary exception of the book of Oliveira (1884).

20

Numbers tell much, but frequently humans cannot hear them. To better grasp what the data
presented above can reveal, I insert the data on citations in Palladio  

27
, a data visualization software

of digital history developed at the University of Stanford and freely available on the internet. I
organized the data in a table in which each file had two cells, one representing the book where I
found the citation and a second one, representing the author cited. I inserted this table in Palladio,
producing a series of graphs, in which nodes represent the authors and edges represent citations; the
darker nodes represent the authors of the handbooks and the lighter nodes represent the authors
cited in them. Let us see what we can find with them.

21

The first graph show the citations of books published in the Empire: 22

25 This is also in line with the findings of Walter Gandalini Jr. (2019, p. 78).
26 For some developments of administrative law in 19th century Portugal, with a special attention to the relations

with French theorists, see Antônio Manuel Hespanha (2005).
27 https://hdlab.stanford.edu/palladio/
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Graph 1 Citations in Brazilian handbooks of administrative law published in the empire. In darker
gray, the Brazilian books on administrative law; in lighter grey, the authors they cited.

23

The first impression we get is how the Viscount of Uruguai mentions authors that the others
do not cite; he had a more diverse intellectual repertoire, while Ribas, Veiga Cabral, and Rego had
a similar number of authors unshared with the other administrative law scholars. The Epítome
de Direito Administrativo, from José Rubino de Oliveira, has almost no exclusive references; this
probably results from the eminently educational nature of the work: in the foreword to Epítome,
Oliveira says it was written „with speed“ for the students, „to ease the study of the disciplines“,
meaning that he not always „could read what I wrote“ before delivering the manuscripts to the
editors to be „printed and distributed as fascicles“ (OLIVEIRA, 1884, s. p.). Such work must strive
more for clarity than for and erudite display of intellectual prowess, and the graph shows it.

24

The Viscount of Uruguai had different objectives. In the famous preamble of his Ensaio de
Direito Administrativo, he clarifies that he had recently traveled to France and England and was
amazed by their progress; but these countries did not draw their civilization from technical engines
but from their solid institutions. His work aimed to present Brazilian administrative law within a
wider context: he claimed to have read „almost all writers that wrote about administrative law in
France“ and compared the Brazilian institutions with those „in Portugal, Spain, Belgium, England,
and the United States“ (URUGUAY, 1862, p. IX). He was most attentive to adapting the foreign
institutions to the particular situation of Brazil (SILVEIRA, 2020). Different works, with different
intentions, cited differently.

25

Now, shall we look at the center of graph 1: 26
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Graph 2 Detail of the graph on the citations of Brazilian handbooks of administrative law published
during the Empire. In darker gray, the Brazilian books on administrative law; in lighter grey, the
authors they cited.

27

Now at the center of the graph, we can concentrate on what was commonly cited by the
handbooks, and not what was exclusive of one or another. The blue circle highlights the common
citations of Ribas and Uruguai, the pair that shared the most citations that were not cited by others.
This can be explained by their being published in a similar period (1866 and 1862) and the two
authors were the only ones with political careers, living in Rio de Janeiro.

28

But the most interesting highlight can be found in the red circle: the authors cited by
all Brazilian handbooks of administrative law. Cabantous, Vivien, Macarel, Pradier Foderé, De
Gerando, Cormenin, Laferrière, and Chauveau Adolphe: they are the founding fathers of French
administrative law, authors of the most famous manuals of the dawn of the discipline. They formed
a sort of „canon“ for the Brazilian handbooks: they were cited by every single one of them, though
not always our scholars engaged with the thought of their French counterparts. To keep with a
single example of what was not an odd practice, the Viscount of Uruguai (1862, p. 6), when he
justifies his division of public law in administrative and constitutional law, says: „This division is
adopted by notable writers such as Laferrière, Dalloz, Foucart, Cabantous, and others, though some
separate what they call public law in a narrow sense“. He does not discuss properly the ideas of any
of the writers: he cites them to show the breadth of his research. Laferrière, Cabantous, and the
others are more like totems, the forefathers that must be remembered, but not always listened to.

29

Anyhow, this cannon gave some sort of consistency to the field: in this difficult age of pioneers,
it was important to have a firm soil to build the foundations of Brazilian administrative law. Shared
references (and, sometimes, shared ideologies), assured that the different texts were talking about
the same things, speaking in the same language, and, for the first time, crafting the cradle of Brazilian
administrative law.

30
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In the Brazilian republic, as chart 1 suggested, things changed. Let us compare the previous
findings with graph 3, concerning the Brazilian handbooks of administrative law published during
the republic:

31

Graph 3 Citations in Brazilian handbooks of administrative law published in the First Republic. In
darker gray, the Brazilian books on administrative law; in lighter grey, the authors they cited.

32

The number of unshared citations grew, especially if we look at Viveiros de Castro and, to a lesser
extent, to Aarão Reis. This is, to some extent, a surprise: Reis had no legal education, but was an
engineer, and wrote his book for his chair of administrative law at the Engineering School of Rio de
Janeiro; one could imagine that he would have a whole body of works unknown to the other four
authors, all of them jurists - but this was not the case. The author with more exclusive references
was Viveiros de Castro, something that is in line with his intentions: he claims to have done „a work
of promotion of legal doctrines, choosing among the many theories those that seemed to be more
true or less debatable, illustrating the lessons of the masters (...) with our examples, and exploring
the rich vein of the comparative legislation, preferring the countries with the organization most
similar to ours“, especially considering the „deep changes produced upon administrative law due to
the admirable works of German and Italian publicists“ (VIVEIROS DE CASTRO, 1914, p. 14-15).

33

What was the effect of adding these new elements to the old, imperial trunk of French authors?
In graph 4, which zooms in the center of graph 3, we can find out.

34

35
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Graph 4 Detail of graph on citations in Brazilian handbooks of administrative law published in
the First Republic. In darker gray, the Brazilian books on administrative law; in lighter grey, the
authors they cited.

First, we can notice more clusters of citations shared only between two authors, which are circled
in blue; they are diverse and do not allow any conclusions on affinities between the authors. The
exception is the Cluster highlighted in yellow, comprising works cited by Viveiros de Castro and
Porto Carreiro. Carrero was the first one to publish a book after the Tratado of Viveiros de Castro,
meaning that he incorporated many of the references from Castro. Many of the authors inside the
yellow circle are actually Italian (e.g. De Gioannis, Ferraris, Minghetti Carmignani, etc) and some are
Germans (Zopfl, Mohl, Roesler, etc), showing that both admired the new masters of administrative
science. The structure of the graph gets more complex as some independent clusters of citations
are shared between three authors – those highlighted in green. And many of those cited are not new
works – the leftmost circle, for instance, includes Ulpian, Savigny, Rousseau, Pimenta Bueno, and
Fustel de Coulanges. These green clusters can be seen as a „second-tier canon“, of authors widely
known, but not always cited. Finally, we have the red circles highlighting the citations made by at least
four authors. Almost all of the „imperial canon“ is still here: Cormenin, Pradier Foderé, Laferrière,
etc. But there are two important additions. First, Brazilian authors: Visconde do Uruguai and Ribas,
the most prized imperial administrative law scholars, and republican jurists as Clóvis Beviláqua,
Carlos de Carvalho, Pedro Lessa etc. Second, the new German (Bluntschli 

28
, Von Stein, Mayer 29

) and Italian scholars (Orlando, Chironi, Meucci), coupled with other references from Europe and
beyond (Hauriou, Posada, Goodnow).

36

A fuller analysis can be obtained with the complete image of all the authors of administrative
law in Brazil, as shown by graph 5:

37

38

28 Though Swiss, he studied in Germany.
29 On Otto Mayer between French and German administrative laws, cf. Francine Graf (1989).
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Graph 5 Citations in Brazilian handbooks of administrative law published in the Empire and the
First Republic. In darker gray, the Brazilian books on administrative law; in lighter grey, the authors
they cited.

This graph gives us the full picture of the citations made by Brazilian administrative law scholars
between 1859 and 1922. On the right, we find the handbooks from the empire, while on the left we
can see the republican ones. Comparatively, it is easy to see that the former cite far less frequently
than the latter, which is probably related to information circulating less due to a more precarious
educational system, fewer libraries, etc.
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The center of this graph, highlighted in the following picture, allows us to draw interesting
conclusions:

40

Graph 6 Detail of the graph on citations in Brazilian handbooks of administrative law published
in the Empire and in the First Republic. In darker gray, the Brazilian books on administrative law;
in lighter grey, the authors they cited.
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The red circle shows the authors between the nodes corresponding to the clusters of republican
and of imperial handbooks. That is, they comprise the central canon transmitted from the Empire
to the First Republic, a sparkle of continuity between those two different times. Almost all of them
are French. Very few authors in this new graph lie between the imperial handbooks only – they can
be found in the cluster highlighted in blue. They correspond to authors shared between more than
one handbook in the empire but left out of the republican canon; their rareness indicates that most
of the imperial canon was deemed central for the Republican authors and that the new German
and Italian authors were coupled with rather than replaced the previous French group. Though
comprising few authors, the very existence of this blue circle reminds us that scholarly disciplines
are made not only of memory but also of forgetting.

42

Comparing these three graphs, we can follow administrative law moving from a simpler to a
more complex structure. In the Empire, there were mostly two types of references: exclusive of an

43
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author and shared by all of them. In the Republic, we have multiple strata: exclusive citations, those
shared between two or three authors, and those shared between most of them. The framework of
nationalities also gets more complex: from a prevalence of French jurists to a more variated group
of first French and Brazilian authors, then Italian and German jurists of the new administrative
sciences, and finally other, less related authors.

Another important way to see the changes in Brazilian administrative law is by calculating the
density of the graphs. Density in graph science corresponds to the division between the number
of edges and the number of possible edges (LIZARDO, JILBERT, 2020, 2.9). In the case of our
graphs, the more dense one is, the more handbooks share their citations among them. The imperial
graph is slightly more dense (0,270303..) than the republican one (0,268805)   

30
. Though the imperial

handbooks had a more stable canon, probably the several „sub-canons“ of the republican period,
shared between only two or three authors compensated the smaller central canon.
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However, when we look at the global graph, the density falls dramatically, to 0,14379. This
indicates that some of the literature used in the empire was left out in the republic, but, to a certain
point, is expected. Unidirectional acyclical graphs such as bibliometric ones have this tendency. In
this kind of graph, previous nodes can not create an edge with newer ones – in concrete terms,
an older book cannot cite a newer one. Therefore, when we introduce new chunks of literature
published after the initial handbooks were written, the density falls naturally. Therefore, we should
compare only graphs comprising similar time frames such as the republican and the imperial ones.

45

Cosmopolitanism is the most vigorous trait of Brazilian administrative law. Restrained by
the limited number of books available 31

, the first administrative law scholars looked up to
France, which had a similar system centered in the Council of State and marked by the division
between administrative and judicial justice systems – the so-called “French model”. And though
administrative law usually is presented as a legalistic field, the lack of systematicity of a recently-
developed field prompted scholars to rely more on doctrine 32 , especially the foreign one 33 . But even
as time passed by and the size of Brazilian literature grew, citations of foreign authors outnumbered
those of Brazilians. This signals not only reliance on comparative reasoning, but the need to enhance
the arguments with the prestige of foreign solutions 34 . At a deeper level, it is not hard to see that

46

30 Imperial graph: 223 out of 825 possible nodes; republican graph: 754 out of 2805 possible nodes.
31 For a deeper analysis of the legal literature of the Brazilian empire and its limits, see Pedro Dutra (2004).
32 Doctrine was of paramount importance in the 19th century to transform the fragmented body of administrative

decisions into a full-fledge branch of law with its own principles and practices. Cf. Bernardo Sordi (2014).
33 This conflict between a theoretical praise of statutory law and an insufficient legislation is not specific to

administrative law. In the field of civil law, the absence of a code provided for great freedom of creation for
jurists, even though their educational and legislative framework was illuministic. For how the doctrine reacted
for this situation in Portugal, which had to deal with the same legislation as Brazilians, see Antônio Manuel
Hespanha (1978).

34 On the meanings of comparative public law in late 19th century from a German point of view, see Michael
Stolleis (2011).
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the elite and their lawyers deeply valued mostly European solutions and saw the old continent and
sometimes the United States as the benchmarks for civilization and development 35 .

Textbooks provide the framework of what was solid and acceptable in mainstream scholarship.
But science is also made of discovery, insecurity, and innovation. And especially in law, there is
a distance between the scholarly elaboration of systematic abstractions and the daily practices
meant for concrete application: legal science is made both of theoretical speculations and the
very palpable quest for case-by-case decision. The mediation between these two dimensions is an
essential ingredient of legal literature. Moving to the next section, we will dive into this dynamic
and concrete part of legal scholarship.

47

3 – One cosmopolitan journey in two phases: nationality of authors cited in texts on
expropriation from law journals

Law journals are important crossroads where the legal culture is born and disseminated. In the 19th
century, even in a nationalist environment, they allowed communication with foreign legal cultures
(PETIT, 2006). Moreover, they provided for lawyers privileged access to legal sources such as
statutory law, decrees, and court decisions. In the absence of “official publications”, the “limitations
of the concrete conditions of dissemination of printed material imposed upon periodicals the duty
to be a complete collection, a vademecum” (SOUZA, 2018, pp. 250-251). For the lawyers of the past,
law reviews were a refreshing window to a wider legal culture; for the contemporary historian, they
provide privileged access to the mental universe of the late 19th and early 20th century. More than
that, these sources allow access to a much larger number of texts, making it possible to grasp how
numerous authors thought and wrote. This sample can therefore yield a much more representative
view of the mainstream thought than the ten jurists who wrote administrative law textbooks.

48

Nonetheless, law journals are limited by some methodological hindrances. As Mariana Silveira
(2014) notices, the first Brazilian law reviews appeared in the 1840s, still as short-lived initiatives
published in economic formats and with few pages. As time went by, editorial businesses became
more consistent, and by the end of the nineteenth century, there were already sufficiently
consolidated journals 36

. Notwithstanding that, a large part of the periodicals published in the early
20th century did not last long 37 .

49

For this study, I took the sample from the Library of the Universidade Federal de Minas Gerais Law
School, one of the oldest in Brazil and with an important collection starting from the late 19th
century. In an in-person visit to the library, I identified 12 law journals 38

 edited before 1930. Some
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35 The 19th century Argentine initiatives to translate American constitutional law books illustrate how Latin
American elites looked up to the „civilized world“ as models for their own state-building ambitions (See
ZIMMERMAN, 2014)

36 For a panorama of Brazilian law journals in the 19th century, see Armando Formiga (2010).
37 Jefferson de Almeida Pinto (2013) says the same in a study focusing on the state of Minas Gerais.
38 Arquivo Judiciário (1927-1930), Fórum: Revista Mensal (1897, 1901, 1917); O Direito (1873-1913), Revista

de Crítica Judiciário (1925-1927), Revista de Direito Civil, Comercial e Criminal (1906-1929), Revista de
Jurisprudência Brasileira (1928-1930), Revista de Jurisprudência, Revista do Supremo Tribunal Federal
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were short-lived and unstable, but a few were long-standing publications, which allowed steady
editorial practices to be developed. The first example – and also the oldest journal in the sample is –
O Direito, which regularly published 120 editions between 1873 and 1913. Other relevant initiatives
were Revista dos Tribunais and Revista Forense. It would be impossible to scrutinize every single text
published over more than seven decades: I had to choose which ones to look into. I selected all texts
in all editions that dealt with expropriation (desapropriação), an institution of Brazilian law that allows
the State to forcibly acquire private property in exchange for an indemnity 39 . Why expropriation?
This institute is at the intersection of several legal disciplines: it is closely related to constitutional
law, as it interferes in the fundamental right to private property; it is connected with civil law, for
it is one of the ways to lose and acquire property; it is linked to civil procedure, as its regulations
mostly deal with procedural matters. Therefore, it provides a comprehensive overview not of an
isolated administrative law, but also of its borders. Such characteristics are shared with textbooks,
which must deal both with internal problems and borderline issues, allowing comparisons. The two
samples I am working on within this paper can thus be fruitfully compared; as we shall see in the
following pages, the results I achieved with the different parts of the analysis are in line with each
other, suggesting they reveal common phenomena.

The search for expropriation in the indexes of journals has returned a total of 453 texts of court
rulings (jurisprudência) and 42 texts of doctrine (doutrina).
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Most law journals included a section called Jurisprudência (court rulings), which tended to cover
the majority of pages. These texts belong to different genres, such as final decisions - sentences -
and intermediary decisions - responses to appeals, for example. Some texts contain a single decision
– from the Supremo Tribunal Federal (Supreme Federal Court - STF) 40

, for example - while others
cover larger fragments of lawsuits, with initial decisions and results of appeals at higher levels of
the judiciary. First-level decisions hardly appear though they are not absent. In addition, in 32 cases,
the journal was not limited to judicial decisions but published other elements of the lawsuit, such
as opinions, petitions, appeals, etc. These texts were grouped separately under the label "procedural
records". There is an important methodological reason for this division: the so-called procedural
records are written by attorneys and prosecutors, meaning that the specific writing practices they
adopt illustrate the mental universe of another category of agents, with professional perspectives
and institutional commitments quite different from those of judges. Moreover, the writing patterns
to which they were subjected were equally diverse, which led to some specific characteristics of the
texts, as we shall see below. Texts classified as doctrine correspond to theorizations on a particular
subject from an abstract point of view. Most of them can be called legal opinions (pareceres) –
the solution given by an attorney to a specific doubt that normally concerns one specific case.
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(1916-1925), Revista dos Tribunais (1912-1930), Gazeta Jurídica (1875-1887), Gazeta Jurídica de São Paulo
(1893-1912) e Revista Forense (1907-1930).

39 This institute is roughly equivalent to the italian espropriazione per pubblica utilità, the French expropriation pour utilité
publique and the American eminent domain. For a history of expropriation in Brazil, see Costa (2019).

40 The highest Brazilian court, that from 1889 onwards functioned as both supreme court and second level court
of the federal judiciary.
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Sometimes, a single question was published with several opinions from different jurists, and, in some
high-profile cases, different journals could publish texts on the same case. The famous expropriation
of the São Paulo Northern Railroad Company   

41  , for example, stimulated the publication of many of
these collections of legal opinions at the beginning of the 1920s. In addition to this kind of text,
there were some doctrinal texts that could be called articles - reflections on a limited and abstract
theme, with no direct relation to a single case. But this type of text was much less usual. Despite
legal opinions being originally devised for a specific case, they were usually presented in the law
journals deprived of their context and connections with concrete reality: they were turned into
abstract speculation. Therefore, the common characteristic of texts of doctrine is their detachment
from concrete legal practice.

I counted citations in the same way as in the previous section: that is, not once per work, but
once for each time the text is mentioned, so, I may compare the two sets of data (administrative
law textbooks and expropriation texts). This choice entails methodological issues that must be
addressed. The first problem is: what constitutes a single citation? I rarely found footnotes, which
would make it quite easy to define what constitutes a unique mention to another text. Instead,
most texts paraphrase the authors and mention their names, either in a special form (bold or,
more often, italics). Frequently, the writer mentions an author and then abandons his ideas for
independent speculation, only to go back to the same work he was discussing before. Shall we count
such cases as one single citation or as many as the times the author starts to discuss another text? I
addressed the problem contextually: whenever the two mentions to another text are separated only
by a few bridging sentences that simply follow the author's reasoning, I registered a single citation;
conversely, when mentions are separated by any sort of reference to another text, or the author
inserts many ideas of his own, I registered each mention as a single, independent citation. At a more
theoretical level, when data for the different texts being analyzed is aggregated, this approach can
wrongly inflate the number of citations of a certain author due to the idiosyncratic preferences of a
few writers, and not to a more widespread inclination of the scholarly field. The method I choose
registers in the same way, in terms of numbers of citations, a work cited several times in a single
text, and a text cited only once in several works. This issue would be solved by considering only
one mention per work that appears in each text - in the same way as in bibliographic references, for
example. But an objection could be raised: that a work that has given extensive basis to a particular
text and has been cited by it extensively will be computed with the same value as another work
that is simply remembered en passant as secondary support of a hypothesis in many different texts.
For this study, I thought that the advantages of the first method outweighed those of the second.
Moreover, in the sample I collected, many texts do not cite any other, so it becomes more important
to take advantage of the texts that actually engage with a broader textual network, and measure
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41 For the history of this company and more details on the case, see André Luiz da Silva (2013).
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the relative importance of citations in each one of them. Also, the sample size allows us to dilute
possible distortions 42

.
Now that the conditions and limits of the dataset were exposed, we shall dissect the results. First,

I look into the nationality of the authors cited, enabling us not only to compare with the textbooks
discussed in the previous section but also to understand the same problems deeper. The country
of origin was identified with the aid of encyclopedias, biographical repertoires or, when they were
unavailable, combining the language in which the work was written, the place of publication, and
other circumstantial information I was able to recover; the information was obtained from the
metadata of the work available in a series of library search engines 43

. The first graphic analyzes the
nationalities of authors in the whole period, while the second one displays the number of citations
according to the nationalities of authors distributed in periods of 5 years.

54

Chart 2 Nationalities of Authors Cited in Brazilian Texts on Expropriation (1873-1930)
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42 However, I believe that more extensive studies in the future would need to use the single citation per text
methodology. The effective measurement of the number of mentions of one text by another is very sensitive to
the size of the text, and also requires an extra analytical effort from the researcher. In researches covering longer
time frames, or using a more diverse set of sources, and therefore with more variations in the sizes of texts, more
consideration should be given to a single mention per text.

43 Lexml (https://www.lexml.gov.br/), digital library of the law school of Universidade Nova de Lisboa (https://
www.fd.unl.pt/BibliotecaDigitalDetalhe.asp?Area=BibliotecaDigital), system Gallica of the French National
Library (https://gallica.bnf.fr/accueil/fr/content/accueil-fr?mode=desktop), library system of Universidade de
São Paulo (http://dedalus.usp.br/), library system of Università degli Studi di Firenze (http://onesearch.unifi.it/
primo_library/libweb/action/search.do?vid=39UFI_V1), library system of the Universidade de Coimbra.
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Chart 3 Proportion of Citations by Nationality of the Authors cited in Brazilian Texts on
Expropriation published in Law Journals (1873-1930)
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Once more, we can see the astounding importance of foreign writers: only a quarter of authors
cited in the literature on expropriation were Brazilians, as we can see in chart 2. The French were
cited at a slightly higher frequency. Chart 3, on the other hand, provides the temporal dynamics of
citations. And, it shows a clear break. Two distinct periods emerged: one from the five-year interval
of 1873-1877 to 1893-1897 44

, which I call „formative era“, and a second one from 1898-1902
onwards, which I name „consolidation era“.
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Those two time frames express different periods both in the literary practices of Brazilian
administrative law scholars and on the underlying structure of the Brazilian state. In the formative
era, the public power was still tepid; after the herculean cobstruction of thr order (MATTOS, 2017)
from the 1830s to the 1850s, the Brazilian state was not anymore fighting for its own existence
against fragmentation; however, its structure was still concentrated in Rio de Janeiro and struggled
to intervene effectively in the most distant parts of the territory (SEELAENDER, 2021, p. 165-167).
Administrative law, introduced in Brazilian legal curriculums in 1854, would then mostly serve to
legitimate and build the state apparatus, differently from the European context, in which it had to
cope with changes in legitimacy of an already existing apparatus (GUANDALINI, 2019). By the
end of the 19th century, however, significant changes were underway. Industrialization was gaining
pace and, at least in the most important urban centers, transport, planning and commerce were
calling for further State intervention 45

. Correspondingly, the doctrine of administrative law became
much more concerned with public services and State intervention (SEELAENDER, 2021), though
some dissenting voices were still wary of the new works of the Leviathan (SEELAENDER, 2020).
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44 Which is mostly in line with the period defined by Walter Guandalini Jr (2016) as the formation of Brazilian
administrative law (1821-1895).

45 This can be easily seen in the history of expropriation and how it was conceived in the Brazilian legal doctrine.
On the impacts of state intervention on the legal imaginary on expropriation, cf. Arthur Barrêtto de Almeida
Costa (2020). The tension between protection of teh private home and the imperatives of public health peaked
in the Revolt of teh Vaccine, an excelent example of clash between liberal values in the society and the changing
functions of the state; cf Pedro Cantisano (2015).
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The new concept of administrative law was caught in a transition between the liberal order and
the new, active state (GUANDALINI; TEIXEIRA 2021). Also, 1889-1891, the political regime of
Brazil was changed from a monarchy to a republic, and the administrative jurisdiction (contencioso
administrative   46  ) was extingushed, while a federal judiciary was created following the American
model 

47 . All of those changes prepared the ground for a metamorphosis: Brazilian administrative
law overcame its previous state as a second-tier discipline and went to the forefront of some of the
most momentous debates that must be made in the painful moments of the birth of a modern state.
These different natures of the discipline would reflect in which countries administrative lawyers
would deem more worth looking at.

In the formative era, the more common authors were Portuguese and French making at least
two-thirds of citations in all five-year frames. Brazilians almost never overcome the 15% mark. This
changed right before the turn of the 20th century when the consolidation era began. Brazilians
took the lead and from 1898-1902 on, they never received less than one-third of citations. France
was still the most important foreign legal culture but started oscillating from first to second place
among non-Brazilians. Two important new actors surfaced: Italy and the United States. The former
was firmly established as the second most important foreign legal culture and even took the lead
from the French in 1918-1922. The latter usually alternated with Portugal the 4th and 3rd places.
Germany steadily remained in the 5th position, and after that, one could find an indistinct mass of
citations of Belgian, Argentinian, English, and Swiss authors, and even jurists from ancient Rome
or a solitary Mexican scholar.
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This image of citation practices is mostly in harmony with the one described for textbooks in the
previous section. In both samples, we can see two stages: the first corresponds mostly to the 19th
century, in which French citations predominate, while in the second phase, mostly equivalent to the
20th century (until 1930), the Brazilian authors take the lead, though with a simple plurality. There
is one palpable difference though between textbooks and law journals: texts in the former category
cite a larger variety of nationalities (19 against 12), which is probably explained such academic works
being longer, having theoretical aims, and needing to display erudition and knowledge of the field.
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How can we explain the pattern we just described? First, we have a French-Portuguese prevalence
until 1893-1897, followed by a varying sequence roughly corresponding to 40% of Brazilian citations
trailed by French, Italians, Americans or Portuguese, Germans and others, in this order: what
explains the difference between the formation era and the consolidation era?
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First, we must establish differences in the datasets of the two periods that might hinder the
conclusions. For the “formative era”, we have much less information regarding both the number
of citations (only 300 out of 1200) and the number of texts (48 out of almost 500). One could argue
that this discrepancy might have distorted the comparison and hampered the results. I believe this is
not the case, though: the pattern from the textbooks was repeated in the law journals, suggesting we
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46 On the Brazilian administrative jurisdiction in the second reign, see Maria da Conceição Panait (2019).
47 With deep impacts on where and how administrative law was made. On public law in the Brazilian First

Republic, cf. Gustavo Castagna Machado (2020).
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should interpret our results not as resulting from distorted samples, but from underlying historical
phenomena. Moreover, the outcome of this analysis is in line with the context described by the
historiography of late 19th and early 20th century Brazil.

First, we shall comprehend the position of Portuguese authors. Most of the jurists remembered
in the Brazilian texts are scholars of civil procedure - namely, Joaquim José Caetano Pereira e
Souza and Manoel de Almeida e Souza, a.k.a. Lobão. These two authors, along with Corrêa Telles
(also widely cited in our sample), are considered by Lima Lopes (2017, pp. 112-113) as the main
references of Brazilian nineteenth-century procedure law. Why? In the absence of a national code
of civil procedure, the law in force was the Ordenações Filipinas, a Portuguese compilation from 1603;
their most prestigious commentators were precisely from Portugal. Also, according to Lima Lopes,
though the first Brazilian books on civil procedure were published only after 1850, the works of
both Pereira e Souza and Corrêa Telles were adapted to Brazilian practice by Teixeira de Freitas, one
of the most highly regarded imperial jurists. Mostly through footnotes explaining the differences
between Portuguese and Brazilian practices, he allowed the jurists of the former metropolis to
remain relevant for years to come in the newly independent tropical Empire. However, when the
Brazilian republic was installed, procedural law fell under the responsibility of the federated states,
leading to the formulation of the first codes; the federal judiciary also got a special law on 11
October 1890. Even if some states 48

 took a long time to create their codes – São Paulo, for instance,
only did so in 1927 - the Portuguese legislation became progressively less relevant.
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Previous research on citations in the Brazilian legal culture suggests this hypothesis is correct.
Other historians have shown that Portuguese lawyers were frequently mentioned in texts dealing
with civil law. This appeared, for instance, when Mariana Armond Dias Paes (2014, p. 26) examined
actions on the legal status of slaves. Staut Júnior (2016, pp. 195-196) found that Portuguese authors
comprised more than a quarter of citations in trials on possession (posse) by the end of the 19th
century. Sônia Regina Oliveira (2011, pp. 88 ss), researching doctrinal texts of civil law published
by the journal O Direito (1873-1889), noticed that Portuguese authors were more cited than all the
other foreigners combined or even Brazilians. Actually, the data presented in the previous section
shows that the Portuguese are almost absent from administrative law textbooks – a genre in which
procedural discussions hardly appear. In other words, at least for the 19th century, wherever there
was a process, the Portuguese can be found; in its absence, the former colonizers disappear.
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The increasing references to American authors are easier to explain: the first Brazilian republican
constitution (1891) was heavily inspired by the American one 49

, especially regarding federalism,
judicial review, and structure of the judicial branch. Brazilian scholars naturally studied USA authors
searching for explanations of some aspects of the constitution; among them, we can find Ruy
Barbosa, one of the main crafters of that same constitution. Notwithstanding that, I could find a
few citations of case-law on expropriation 50  and theoretical works on eminent domain 51 , though
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48 For an example of state codification of civil procedure, see Patrícia Souza (2015).
49 For more information on the issue, see Lynch (2013) amd Machado (2019).
50 For instance, one discussion on if a federated entity could expropriate mentions american case-law (LINS, 1929).
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no more than four. Constitutional law was certainly the driving force behind the reception of North
American law in Brazil. Procedural law might have felt similar effects, since the decree 848 of 11
October 1890, creating the federal judiciary in Brazil, established that the legislation of the civilized
nations would be subsidiary to the Brazilian ones in the federal process, and granted a special place
for North American laws 52 .

The strength of the French, on the other hand, can be traced to the prestige of their administrative
law 53

 and culture. The “French model” of an administrative jurisdiction separated from the
traditional judiciary was adopted in Brazil until 1889, which meant that Brazilian lawyers draw much
from French authors – a phenomenon also observed in 19th century Portugal (MARQUES, 1990),
Spain (NEIRA, 2005) and pre-unification Italy (MANNORI, 1990). In Belgium, uses of authors
and even laws from the larger neighbor were so pervasive that some even said that Brussels had
failed to create an independent legal tradition for most of the 19th century (HEIRBAUT, 2000);
sharing a prestigious language was paramount to sediment this change, something that appears even
more true as one notices that Dutch scholarship was seldom cited in Belgium (MARTYN, 2010, p.
167). But this penchant for France was not restricted to Europe. The French language was widely
known among Brazilians and mandatory for admission in law schools 54 , and the Code Napoleon made
a lasting impression on Brazilian jurists. France developed a strong cultural diplomacy in the first
half of the 19th century; the French language had international relevance; and the Latin American
countries, as they broke with their colonial bonds inherited from the Ancien Regime, looked up to the
French Revolution as a model for overcoming the past political model; all of these factors ensured
a continuous Francophilia of Latin-American elites even after the French defeat in 1871 (SOLEIL,
2014, pp. 309-380), at least until after the First World War (ROLLAND, 2008). Either as a model
to inspire or a counter-model to be criticized, Brazilian lawyers constantly had to face the looming
shadow of French law and doctrine in their writings.
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Moreover, administrative law was born precisely in France, which compelled Brazilians to see
this European country’s tradition as stronger and more consistent. Vicente do Rego titled the first
edition of the first Brazilian book of administrative law “Elements of Brazilian administrative law
compared with French administrative law according to the method of Pradier-Fodéré”: he “took as
a model the French administrative law, because it is mainly from the French books that we can now
take the principles of our administrative law” (REGO, 1857, p. II). When Veiga Cabral, the author
of the second Brazilian book on administrative law, listed the bases from which he intended to
build from the ground up the Brazilian doctrine of administrative law, he mentioned fifteen authors
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51 A Treatise on the Law of Eminent Domain, from John Lewis, with only three citations, and On Eminent Domain, from
Everett Pattinson, with a single one.

52 „Art. 386. Constituirão legislação subsidiaria em casos omissos as antigas leis do processo criminal, civil e
commercial, não sendo contrarias ás disposições e espirito do presente decreto.Os estatutos dos povos cultos
e especialmente os que regem as relações juridicas na Republica dos Estados Unidos da America do Norte, os
casos de common law e equity, serão tambem subsidiarios da jurisprudencia e processo federal“.

53 Though this prestige was also strong in other areas. Concerning penal law, for example, cf. Diego Nunes (2018).
54 The decree regulating law schools in 1854 mandated that, to be enrolled in the bacharelado, students should know

English, French and Latin (BRASIL, 1854).
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that had created administrative law, wrote on institutions similar to the Brazilian ones, or were
relevant regardless of their differences from national institutions. All fifteen books were written in
French 55

. For the first Brazilian legal scholarship, “French administrative law is the most complete
and developed” (VISCONDE DO URUGUAY, 1862, p. IX). A similar attitude can be found for
Portugal during the same period (MARQUES, 1990, p. 245-246).

Other examples can follow. The book Elementos de Direito Politico (Elements of Political Law),
from Louis-Antoine Macarel, one of the founders of French administrative law, even got a Brazilian
translation as early as 1842 (MACAREL, 1842). Genuíno Capistrano (1883) used French authors
to explain the Brazilian law of expropriation, claiming that, as the two legislations were almost
equal, he could use French books. Finally, French scholars sustained in Europe for most of the 19th
century a cultural project to export their administrative law: many professors gave lectures in other
European countries, and the French had a deeply chauvinistic view of their own administrative law
(NEYRAT, 2016, pp. 93-115; 141-195). This even prompted the county’s public law distance itself
from the emerging discipline of comparative law (RICHARD, 2017a, p. 20).
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Many other authors that research the international connections of the Brazilian legal culture in
the late 19th and early 20th century have also found a French prominence. Dealing with citations of
chapters on political crimes in six Brazilian criminal law books of the First Republic (1889-1930),
Raquel Sirotti (2017) found that French (37%) and Italian (22%) authors predominated, followed by
Brazilians (21%); the exceptional number of Italians is probably explained by the wide circulation
of ideas from the Italian positive school in this period 56

. The prestige of French legal culture was
no Brazilian singularity: Prune Decoux (2019) has found that USA scholars frequently used French
authors between 1870 and 1940; administrative law as a particularly visited area (DECOUX, 2019,
pp. 323-332).
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Beyond general cultural attitudes, concrete circumstances might have contributed to such
reception being so easy. Vivian Ayres (2019, p. 105) found that among the authors of books she
found in inventories in the city of São Paulo, 46% were French. Maria Garciete Pinto Carneiro
(2007, p. 71) found that 43% of the books read between 1900 and 1918 in the Library of the
São Paulo Law School were in French – which excludes translated French books. Rio de Janeiro
had in the 19th century a bookstore from the French publisher Garnier 57

. The literary life of 19th
century São Paulo mostly revolved around the Law School, as their students and professors were
almost the sole audiences for books 58 . This market was dominated from 1859 onwards by the
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55 „tendo conhecimento dos trabalhos de MM. de Cormenin e Macarel, que primeiros dirigirão a pratica, de
Gerando, Proudhon, e Foucart, que abrirão a estrada ao ensino deste ramo de Direito, devo reconhecer o auxilio
de MM. Dufour , La Ferriere, Vivien, Magnitot, Blanch, Servigny e Chauveau Adolphe, que contém algumas
theorias applicaveis ao nosso Estado; MM. Florent-Lefebvre, Cabantous, e Pradier escreverão sob regimens
oppostos; e nesta diversidade de pareceres foi preciso crear um systema adequado á exposição do Direito
Administrativo Brasileiro“ (VEIGA CABRAL, 1859, pp. VIII-IX).

56 For an analysis of criminal positivism in Italian legal history of the 19th century, see Mario Sbriccoli (2009),
Michele Pifferi (2016) and the 2020 special issue of Glossae: History of Law Magazine.

57 Cf. Lucia Granja (2013).
58 For the book market in 19th century São Paulo and the importance of the law school, see Marisa Deaecto

(2011).
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library of Anatole Louis Garroux, a Frenchman that made a fortune intermediating the selling of
French books in Brazil. In 1866, of the 1058 works in his catalogue, 860 (81,3%) were written
in French: though São was a small, provincial city, their inhabitants could not complain about its
book market (LIBRAIRIE FRANÇAISE, 1866). In the early years of his enterprise, Garroux had a
partner, De Lailhacar, established in Recife, the seat of the other Brazilian law school – which might
partly explain the overwhelming presence of French authors. But only partly. Nobody would open a
“French library” in such a small city as São Paulo if there was not a previous, widespread interest in
French culture. Therefore, we can postulate that a two-way process was underway: French authors
were praised, stimulating the commerce of their books; as French prints were available and could
be easily accessed, for Brazilians to read them, improving their prestige.

As for Germany, the lack of references can be attributed to the linguistic barrier: the most cited
author - Otto Meyer, who accounts for 20 out of the 36 references to the country - is precisely the
one whose books had French translations circulating in Brazil. Actually, most citations of Germans
refer to French translations. This phenomenon is similar to the reception of Savigny in 19th-century
Brazil: he was almost always cited in French, and the absence of a translated version of the Von Beruf
prevented Teixeira de Freitas, the most sophisticated Savigny reader in Brazil, from using that book
in his discussions of codification (REIS, 2015). Also, France had deep cultural ties with Germany,
and some French journals had a wealth of information on German administrative law, even before
the unification in 1871 59

; this might have provided a path for Brazilians to get in touch with German
scholarship. Other nations sharing cultural similarities with the Germans used more frequently their
administrative law – for example, the Dutch (JONG, 1990); if Brazilians had a Germanic language
as their native tongue, perhaps Nordic administrative laws would have been more visited.
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The importance of Italy from the 1900s onwards is harder to explain. It cannot be attributed to
the late unification of the country, since it had already taken place precisely when the first Brazilian
books were written, in the 1860s. Linguistic proximity cannot be an explanation either, because the
Spanish-speaking world, with a language much more similar to Portuguese, had far fewer citations
than Italy. Viveiros de Castro (1914, pp. X-XI) provides some clues for the simultaneous growth of
both Italians and Germans. According to him, the late unification slowed the development of the
German science of administrative law, but when it achieved more complexity, they were the first to
give autonomy to the science of administration from administrative law 60

. Clóvis Beviláqua (1902, p.
131), also stated that the Germans and Italians were the main responsible for this development: „the
science of administration was systemized by Stein and mostly developed by the so-called, cathedren
socialisten Wagner, Engel, Brentano, Lohn, etc., and, in Italy, by Messedaglia, Morpurgo, Ferraris, and
others“. This new field, concerned with the social and economic conditions of the administrative
reality, was enthusiastically adopted by the Italians in the late 1870s and early 1880s. At the same time,
the autonomy between the two approaches lead to a more refined use of the legal method (Metodo
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59 For example, 9% of the articles published in the Revue de Droit Public between 1894 and 1914 were from German
authors (HEYEN, 1990, p. 221).

60 On the development of the science of administration, see Luca Mannori and Bernardo Sordi (2009, p. 248-252).
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Giuridico) in administrative law, enhancing the position of the Italian 61  and German scholarship in
a more general perspective, and not only in Brazil – Portuguese scholars too started to refer more
to authors from those two nations from the end of the 19th century onwards (MESTRE, 1990,
p. 250-252). We can therefore hypothesize that this new direction of studies seduced the minds of
Brazilian scholars, that started giving more attention to both Germans and Italians. Novelty can be
enticing. Spain is almost completely absent from our sample. This could be explained by the phase
that administrative law was going through in this Iberian country, mostly dedicated to importing
foreign doctrines than creating new ones (NEYRAT, 2016, pp. 210-214). Moreover, the cultural
identity of Spanish administrative law scholars has mostly been since the 19th century based on
methodological syncretism and an openness to the outside world and on the importation of foreign
models – first, the French in the early 19th century, and also Germans and Italians from the late 19th
century onwards (NEYRAT, 2016, p. 115-135). A pattern was quite similar to the Brazilian one.

Finally, we should notice the near-complete absence of Latin American scholars. This was a
surprise for me, as the historiography has already stressed the many common initiatives between
Argentinian and Brazilian lawyers in the early 20th century, including translations, congresses,
visits, etc. (SILVEIRA, 2018). Existing research has shown that Brazilians used their Argentinian
counterparts either in books of constitutional law (ABÁSOLO, 2015a) or in the debates of
constitutional assemblies (ABÁSOLO, 2015b) and that some North American constitutional
theories were mediated by their reception in Argentina (LYNCH, 2012). And a very traditional
approach sustains that the exchanges between the Argentinian Vélez Sarsfield and the Brazilian
Teixeira de Freitas on civil codification in late 19th century had cemented a Latin American original
tradition (WALD, 2004) 62

. Perhaps the most significant contacts were restricted to Constitutional
and Private Law, but, at this point, this is simply speculation. Moreover, in many countries, the
doctrine of administrative law entered the 20th century gravely underdeveloped. Some nations
followed a pattern of a first early book being published in the 19th century, followed by a long
hiatus until new, sparse literature appeared, and a next phase only in the early 20th century when
publications gained traction. That was the case in Argentina: until the 1920s, no more than three
textbooks dealing exclusively with the field had been published, and only in 1894 a chair separated
from constitutional law was created for the area (COUSELO, 1979). This could be at least partly
related to the thorough reception in Buenos Aires of American legal culture, which was perceived
in the 19th century as being hostile to the very idea of administrative law (ZIMMERMAN, 2019,
p. 2 ss.). Colombia was no better: its first book of administrative law was published only in 1895
(PINZÓN, 2019, pp. 276-290). In Chile, the first book was published in 1859, but the next two
only went to the presses in 1907; the first chair of administrative law was created in 1888 (BAUZÁ,
2009, p. 83-100). In Mexico, a first book came in 1852, followed by others in 1874 and 1895
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61 Motta and Carducci (2017) hint that the Italians had a more prominent role in Brazilian scholarship after the
work of Orlando, though they not discuss the metodo giuridico and the specific contributions of Orlando.

62 The proceedings of a famous congress on this subject were published in Italy in 1988 under the title Augusto
Teixeira de Freitas e il diritto latinoamericano.
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(RODRIGUEZ, 2016, p. 311). In general, Latin American nations had much less scholarship than
Brazil. Yet, those books existed; it is needed further research to understand if they circulated in
Brazil and, if they reached the Empire, why they were ignored by Brazilians. For now, we can say
that Brazilian administrative law took little from its Hispanic neighbors. Brazilian administrative law
scholars had their eyes - and, sometimes, feet - mostly on Europe.

The Viscount of Uruguay (1862, p. III), for instance, expressed that one of the reasons why he
wrote his book was the impression left on him by the success of French and English administration
in his last visit to Europe. Another revealing example is the reviews of the first edition of his book
presented by Viveiros de Castro on the preface to the second edition. After quoting a few Brazilian
texts, he references two foreign reviewers. The first one is “Letelier, the great Chilean publicist,
one of the only South American writers being cited in Europe” (VIVEIROS DE CASTRO, 1914,
p. XVIII); that is to say, the criterium used to measure the quality of a Latin American jurist is
his value in Europe. The other foreign reviewer was the Spanish scholar Adolfo Posada, who
complimented the fact that “Dr. Viveiros de Castro demonstrate a significant knowledge of the
modern political-administrative literature (…) from the French school, as Vivien, Batbie, Ducrocq,
to the German school, like Stein, Laband, Meyer, Loaning, and the Italian, as Pérsico, Meucci,
Orlando, not forgetting the Spanish writers” (VIVEIROS DE CASTRO, 1914, pp. XVII-XVIII).
The underlying assumption is that the administrative literature consists in the first place of French,
Italians, and Germans, and then of Spaniards. From this perspective, the world outside Europe
seems irrelevant.
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From the very beginning, some scholars noticed the excessive fondness of Brazilians for foreign
models. The Viscount of Uruguay (1862, p. VIII), for instance, lamented the “lovelessness with
which we treat what is ours, not studying it only to superficially read and cite alien things, despising
the experience revealed in the opinions of our statesmen”. Antônio Joaquim Ribas (1866, p. VII-
VIII) also deplored the dangers of using foreign theories that might have been devised for laws
much different from our own – something that “has been causing grave errors among us”. Though
foreign legislation was much useful, it must be approached with due care. The French, for instance,
had an excessively centralized State and displayed a dangerous predilection for excessive regulation
(VISCONDE DO URUGUAY, 1862, pp. XI-XII). Despite the willingness to build a genuinely
Brazilian scholarship, those writers still had to rely heavily on foreign scholars, as the Brazilian
academic environment was still deploringly underdeveloped: both Uruguay and Ribas cited French
authors heavily.
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Years later, already in the 20th century, Oliveira Santos could be more straightforward. For him,
the “French administrative regime, in addition for having many defects for which it has been duly
reprimanded, is a much-complicated one and, for it, it cannot be adopted as a model” (OLIVEIRA
SANTOS, 1919, p. 31). He preferred the German and Italians precisely for their primacy in the
science of administration. When he discussed the property of the state, for instance, Oliveira Santos
(1919, p. 198) even declared that “for this topic, our administrative law is much more advanced than
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the French one”. Despite this criticism, his references are significantly French. France remained as
a point of reference: it could not remain unmentioned, even though the citation could be negative.

European law remained the north of Brazilian administrative law scholars. In his book on
comparative law, Clóvis Beviláqua used the theory of Henrique Kenkel, who divided the nations
into solar peoples and planetary peoples; the former mostly created new cultural artifacts, while
the latter mostly received them. Though planetary nations could modify what reached them and
sometimes create new achievements, their most frequent attitude was to copy foreign solutions. For
Beviláqua (1897, p.36), “in contemporary law, those occupying a prominent place and projecting
light are the French, German and Italian laws, especially in private law, and the English and
North-American, mostly relating to public law”. This European-oriented attitude seems to be
a more widespread tendency even in 20th century Brazilian. When Oliveira Santos (1919, pp.
246-258) decided to explain the administrative organization of foreign countries, he wrote about
thirteen European nations (England, Sweden; Norway; Denmark; Holland; Belgium, France; Spain;
Portugal; Germany; Switzerland; Italy; Austria-Hungary) and only two in America (USA and
Argentine). In other words, distant Sweden got more attention than the whole Latin American
continent. The Brazilians themselves devalued their own culture.
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For many people, the international orientation felt somewhat uncomfortable. Nevertheless, their
eyes remained fixed on other countries: the Brazilian educational environment was seen as too
underdeveloped to produce a fully original administrative law. The solution was to critically evaluate
and import foreign institutes. But almost always from Europe: Latin America never got much
attention in the former Portuguese colony. National jurists always had a clear idea of what was the
“center” from which they must get inspiration, though a reasoned one: France, in the formation
era, and France, Germany, and Italy followed by the USA in the consolidation era.
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Brazilian administrative law was fully pervaded by cosmopolitanism. But a deeply Eurocentric
one.
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4 – Prominence of one author or value of a whole country? The impact of legal
cultures

How far can we attribute the citations of one country to one or some exceptional authors, who
artificially raised the indexes of that jurisdiction? Or are they associated with a more widespread
prestige of that particular legal culture? Good answers can be provided by a class of statistical
variables called “measures of dispersion”, which we will now apply to the texts on expropriation
in law journals .
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One of the most important variables of such type is the standard deviation. It corresponds to the
square root of the mean of the square of the distance between the values and the mean. It shows
how much the values within a sample are near to the mean. In other words, when the values in
the sample are near each other, the standard deviation is low, and, otherwise, when they are too
different, the standard deviation is high. Taking into consideration the data above, a low standard
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deviation for some countries tells us that its authors received a similar number of citations, while
a high standard deviation probably shows that few authors received many citations, and most of
them received a low amount – or the other way around.

However, it is difficult to significantly compare standard deviations of different samples when
their means are very different - as is the case with the samples under analysis. Hence, another
measure was chosen: the coefficient of variation, which is the result of the division between the
standard deviation and the mean. It indicates how far the data of a given sample are from the mean.
And, in the case under analysis, it allows us to say which countries have authors with a more or
less homogeneous number of citations. This is what we can see in the following table, based on the
citations found in texts on expropriation taken from law journals:
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Nationality Number
of
authors

Number
of
citations

Mean Standard
deviation

Coefficient
of
variation

Ancient
Roman

4 5 1,25 0,5 0,4

American 22 78 3,5 3,8 1,1

Argentinian 7 10 1,4 0,5 0,4

Belgian 7 20 2,9 1,7 0,6

Brazilian 74 385 5,2 7,8 1,5

English 3 4 1,3 0,6 0,5

French 77 257 3,3 5,3 1,6

German 12 36 3 5,41 1,8

Italian 36 120 3,3 4,9 1,5

Mexican 1 1 1 - -

Portuguese 18 151 8,4 16,2 1,9

Swiss 3 14 4,7 6,4 1,4

Unknown 33 52 1,6 0,9 0,6

Total 297 1133 4,1 7,9 1,9

Table 2 Number of authors according to their nationality and distribution of citations

The first distinguishable result is the relatively high coefficient of variation of countries such as
Germany and Portugal. This suggests that both jurisdictions were not much influential on their
own, but only through a small group of authors. For Germany, some of these names are Savigny,
Paul Laband, and the aforementioned Otto Meyer. An in-depth analysis of the cited books from
each country confirms this interpretation: no Portuguese book of administrative law is cited, even
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though a Portuguese monography on expropriation was published in 1906 63
. This is a sign that

Portugal’s role, though very important, was restricted to certain branches of legal knowledge, as
discussed before. Not by chance, this is the nation with the higher mean of citations by author.

On the other hand, France combines two interesting features: it has the highest number of
authors, but also a relatively high coefficient of variation – in fact, slightly higher than the Brazilian
one; Brazil, additionally, has third more citations than France. This is evidence that many of the
French authors were sparsely cited - they appeared few times, in single mentions. This suggests that
many of these citations were simple demonstrations of erudition, without further in-depth analysis.
A comparative example of such practices can be taken from the textbooks: some of their authors
nurtured the habit of mentioning several foreign jurists in a row as having one given opinion but
did not truly engage with their thought 64

, as previously discussed. More research must be done on
the many possible meanings of citations 65 , but the data I have just presented implies that only a
few jurists were constantly employed, having a greater impact on the Brazilian culture. Others were
used in a very specific context, frequently in a superficial way. This diversity must be taken into
account to assess the international networks of jurists with more precision.
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Americans, on the other hand, have a low coefficient of variation, even though they are not
frequently cited (less than 80 times). This is most likely because the most frequent citations are
from a small group of authors of constitutional law - that is, those who clarify important axioms
that must be applied in expropriation, in particular, if administrative decisions can be submitted to
judicial review, but that does not directly impact the solution of the legal problems under discussion.
Therefore, Brazilian authors used a restricted bulk of American scholars in many texts. The use of
USA books on expropriation is rare. This implies, so to speak, a "diffuse Americanism" in many
texts: a specific use of North American authors that do not deeply structure the reasoning.
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Another interesting way to investigate the dispersion of quotations is the h-index – a widely used
metric in contemporary scientometrics. This number corresponds to the n-amount of texts or, in
this case, authors, who have at least the same number n of citations 66

. For instance, if one country
has 7 authors that were cited respectively 37, 18, 13, 4, 3, 3, and 2 times, its h-index will be four, as
it has four authors with at least four citations. The h-index is usually used to measure the academic
productivity of individuals, but it is also constantly employed to assess the production of groups
of people, such as countries 67 . This metric has one crucial advantage over the mean: it returns
low values for groups that have high concentrations of citations, as it is the case of Portugal. But
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63 “O direito de propriedade e a utilidade pública: das expropriações”, by José Caeiro da Matta.
64 Two telling examples can be found in the Viscount of Uruguay and José Rubino de Oliveira: „Macarel,

Cabantous, Vivien, Trolley, Pradier, Laferriere e outros, distinguem entre a Sciencia da administração, e a do
Direito administrativo“ (URUGUAY, 1862, v. 1, p. 12); „No entender de Cabantous, Laferrière, Visconde de
Uruguay, e dos Snrs. Conselheiros Furtado e Ribas, a sciencia da administração comprehende não só a sciencia
positiva e pratica, que tem por objecto a propria administração; como também a sciencia especulativa e theorica,
que se denomina administrativa“ (OLIVEIRA, 1884, p. 14)

65 On the many possible meanings of 19th century comparatism before the actual birth of the scholarly discipline
of comparative law, cf. Silvain Soleil (2017).

66 This index was proposed by Jorge Hirsch (2005).
67 For an example with South-American nations, see Peter Jacsó (2009).
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it also clarifies aspects that are not covered by the coefficient of variation: the h-index returns low
values for samples that, although quite homogeneous, are seldom cited; this allows us not only to
understand which legal cultures were more homogenously cited but also those more significant for
Brazilian scholars. Let us see the results:

Nationality h-index

Ancient Roman 1

American 6

Argentinian 2

Belgian 3

Brazilian 11

English 1

French 7

German 3

Italian 5

Mexican 1

Portuguese 5

Swiss 1

Unknown 3

Total 14

Table 3 h-index by country

This table shows, for example, that eleven Brazilian jurists in our sample were cited at least eleven
times, or that five Italians were cited at least five times. Comparing this table with the previous one,
it is possible to see that, although Switzerland has its coefficient of variation among the lowest,
which means homogeneity among its authors, it also has a very low h-index: only 1. This means
that only one of its authors was cited more than once 68

. Swiss jurists were therefore homogenously
low cited by Brazilians. Something different happened with Americans and Portuguese scholars.
The distribution of the former is particularly homogeneous, but that of the latter is especially
concentrated, yet their h-indexes are similar: 6 for the USA and 5 for Portugal. This means that
both countries had a fair number of relevant jurists, but Portugal, differently from the USA, also
had several low-key scholars only sparsely mentioned, leading to a higher coefficient of variation.
In addition, the h-index shows that the number of relevant Brazilian authors is higher than that of
French ones since the h-index of Brazil is 11, well above the 7 achieved by France, though both
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68 Gabriel Weiss, whose treatise on expropriation was cited twelve times.
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coefficients of variations are almost equal. This means that both countries had a similar dispersion
in the citation of authors, though the central French authors were less cited than the most important
Brazilian jurists.

The joint analysis of the h-index and the coefficient of variation, coupled with a qualitative
observation of the works, reveals some trends. First, a generic prestige attributed to France, with the
side effect that some authors were presumably used in a superficial way. Second, a few Portuguese
authors are highly regarded, though this prestige is concentrated in a restricted group of authors.
Third, the USA is seen as important, but within the narrow scope of constitutional law, and without
excessive emphasis on a particular author. Fourth, Italians are close to the average, without any
special characteristics, in terms of the mean of citations, the coefficient of variation, and the h-index.
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5 – Sources of law and means of diffusion of the legal culture: the roles of doctrine
and case-law in monographic books on expropriation

Brazilian philosophy of law usually considers that law has four (formal) sources: doctrine (doutrina),
legislation/statutory law (legislação), case-law (jurisprudência), and custom (costume). The latter is rarely
mentioned in the legalistic environment of modern administrative law; in the books I analyzed,
for example, it is never cited. Therefore, for the purposes of this study, it can be excluded. In this
section, I will study the four main books 69

 on expropriation published in Brazil before 1930 70  to
understand the relative importance of the sources of law in each of them. With this, it will be possible
to identify which were the textual corpora to which Brazilian jurists resorted most frequently when
they were structuring their arguments 71 .
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The very division between those four sources is not engraved in stone; it rather reflects
developments of the 19th-century legal science that led to a clearer separation between
those categories (BARENOT; HAKIM, 2012). Until the 18th century, “jurisprudence” mostly
corresponded to the virtue of prudence applied to the studying of law; throughout the 19th century,
it came to mean case-law – at least in some continental languages as French and Portuguese. In the
last third of the 19th century, power disputes between professors and magistrates led to a clearer
definition of the sources of law, at least in France: the former would simply comment on the law
or the judicial decisions, based on epistemic authority, while the latter would be entitled to true
jurisdictional power (BARENOT; HAKIM, 2012, p. 292 ss.). Doctrine 72

, therefore, slipped into
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69 Those were the works of João de Sá e Albuquerque (1912), Solidônio Leite (1921), Eurico Sodré (1928) and
Celso Spínola (1930). A fifth book, written by Paul Deleuze, is much smaller than the other ones and much
less complex. With only 23 pages, it looks much more like an article than a book. It only sparsely mentions
any sources at all, and I therefore excluded it from this analysis, since it could probably distort my sample and
obscure rather than clarify my research.

70 Those were the books I found in an in-person visit to the UFMG Law School Library and in a search in the
virtual catalog of the USP Law School Library. I entered the expressions „desapropriação“ and „expropriação“
in the search engine, and I could only identify those five monographic books published in Brazil.

71 A similar work was made by Walter Guandalini Jr. (2019), though he dealt with administrative law textbooks in
the 19th century.

72 On the history of doctrine, especialy in the 19th and 20th centuries, see: Jamin, Jestaz (2004).
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a strange, somewhat subordinated position: “legal doctrine has a twofold nature: It is, on the one
hand, a relatively subordinated source of law and, on the other, the best presentation of the law
itself ” (PECZENIK, 2005, p. 17). However, we must bear in mind that, both in Brazil and Europe,
the distinction between the two domains can be much muddier, as many professors saw teaching
as a secondary activity, being also attorneys or judges. In the Brazilian example, most of the time,
we are not speaking of two different social groups expressing themselves through literary genres,
but of the same people writing from different social positions. Legal chairs were frequently an
instrument of prestige and symbolic enhancement for famous attorneys and judges 73 . A fully-
fledged history of the sources of law in Brazil remains unwritten; we have yet to develop a satisfying
theory of the relations between these deeply entangled bodies of texts in Brazilian society. However,
the employment of the contemporary notions is useful to understand how different textual genres
interacted among them, though they did not correspond to social groups as clearly as they did in
at least some parts of continental Europe.

One final remark before moving on to the data: some books are structured as commentaries on
the law, rendering senseless to count references to legislation: the statutory law, in such cases, is the
starting point for any argument, but the text itself refers much more to other elements. In such
cases, the figures could be misleading, as they do not mention statutory law. Therefore, in those
situations, I have only counted the proportion of doctrine and case law. The book of Celso Spínola
was excluded from this analysis and will be studied later. In table 4, we can see the proportions in
three relevant authors:
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Leite (1928 [1908]) Whitaker (1925) Sodré (1928)Source

Citations % Citations % Citations %

Legislation - - 168 81,6
%

- -

Doctrine 162 87,1
%

27 13,1
%

78 88,6
%

Case
law

24 12,9
%

11 5,3% 10 11,4%

Table 4 Proportion of each source of law used in the three main monographies on expropriaion

Whitaker clearly relies heavily on legislation; not by chance, his book is the least sophisticated one.
The other two take more than 90% of their references from doctrine. In all three books, case-law
plays nothing more than a supporting role, with less than 15% of citations.
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The analysis of the nationalities of the authors from whom the Brazilian writers on expropriation
take their citations provides interesting insights:

93

73 On the history of legal education in Brazil, cf Alberto Venâncio Filho (2011).
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Leite (1928 [1908]) Whitaker (1925) Sodré (1928)Nationality

Citations % Citations % Citations %

Brazilian 42 26,4
%

20 74,1% 39 52,7
%

French 53 33,3
%

7 25,9% 24 32,4
%

Belgian 1 0,6% - - 4 5,4 %

Italian 44 27,7
%

- - 2 2,7 %

Portuguese 7 4,4 % - - 2 2,7%

Argentinian 4 2,5 % - - - -

German 1 0,6 % - - - -

American 1 0,6 % - - - -

Swiss 1 0,6 % - - - -

Unknown 5 3,1 % - - 3 4 %

Table 5 Proportion of citations in Brazilian books on expropriation by nationality of author

The presence of Brazilian doctrine is stronger in Whitaker and Sodré, whose works are mostly an
analysis of statutory law. Solidônio Leite, on the other hand, had a much broader intellectual scope.
Despite his book being formulated as a simple commentary on the legislation, he develops deeper
ideas. Leite often uses parliamentary records and foreign literature. In addition to a broader range of
jurisdictions, the author also cites Brazilians more frequently than French - something that, though
no longer the rule among Brazilian administrative law scholars, was not exceptional either. Solidônio
Leite's book, among those analyzed, is the one that seems to be less driven by the practice, and,
exactly for this reason, it is the one with the greatest bibliographic reach.
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Due to its specific features, the last book needs to be analyzed separately. It is the one with lesser
intellectual depth: desapropriações por necessidade ou utilidade pública, written by Celso Spínola 74

. The
work is a compilation of fragments from various sources arranged in the form of commentaries
to each article of the Decree 4.956 of 9 September 1903, concerning expropriation. Each article
is followed by the sections "legislation", "doctrine" and "case-law", each with small texts deemed
relevant by the author. Each excerpt may consist of an article, a piece of news, a small part of a
book, a legal opinion, a judicial decision, an excerpt from relevant legislation, etc. Although this
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74 Its first edition was published in Bahia (1922) and the second one in Rio de Janeiro (1941). The second edition
only adds to the text the new legislation on expropriation that substituted the previous laws in that year. I
therefore analyzed it, excluding the 1941 decree.
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book could be considered intellectually shallow, it is also the one in which bibliometrics returns the
most interesting results.

The distribution of fragments by the source is as follows: 96

Source Number of fragments Percentage

Legislation 76 18,3 %

Doctrine 117 28,1 %

Case-law 223 53,6%

Table 6 Distribution of fragments by sources in "Desapropriações", by Celso Spínola (1941)

Practical concerns dominate the book: it was conceived as a guide in which attorneys could find
arguments to convince judges. Almost half the fragments are court-rulings, a kind of text difficult to
be reached in early-20th century Brazil. None of the fragments come from foreign institutions: the
focus of the book is almost exclusively the plain application of positive law. This is also evidenced
by the textual genre of doctrine texts - they are mostly legal opinions, which are dominated by
mostly practical concerns:
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Genre Fragments Percentage

Articles 17 15,2 %

Books 14 12,5 %

Legal opinions 80 71,4 %

Thesis in conferences 1 0,9 %

Table 7 Genre of fragments of doctrinal texts published in "Desapropriações", from Celso Spínola

(1941)

It is also possible to take a look into the case-law displayed by the book and understand some of
its main features. The following table shows the courts from which most information came:
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Court  75 Fragments Percentage

STF 102 45,5 %

TJRJ 71 31,7 %

75 The STF was the highest court in the federal system from the First Republic onwards; it was simultaneously
the appellate court of the federal system and the supreme court of Brazil. The STJ - Supreme court of Justice,
was the highest court of the justice system during the empire, until it was substituted by the STF in 1889; it
functioned as a court of cassation. Each TJ was the 2nd level appellate court of each state. Acronyms: STF
(Supremo Tribunal Federal – Supreme Federal Court); TJRJ (Tribunal de Justiça do Rio de Janeiro – Court
of Justice of Rio de Janeiro); TJSP (Tribunal de Justiça de São Paulo – Court of Justice of São Paulo); TJMG
(Tribunal de Justiça de Minas Gerais – Court of Justice of Minas Gerais); TJRS (Tribunal de Justiça do Rio
Grande do Sul – Court of Justice of Rio Grande do Sul); TJAM (Tribunal de Justiça do Amazonas – Court of
Justice of Amazonas); TJBA (Tribunal de Justiça da Bahia – Court of Justice of Bahia); STJ-Empire (Supremo
Tribunal de Justiça).
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TJSP 22 9,8 %

TJMG 4 1,7 %

TJRS 4 1,7 %

TJAM 2 0,9 %

TJBA 2 0,9%

Federal Judge of first
level

10 4,5%

STJ-Empire 1 0,4 %

Unknown 6 2,7%

Table 8 Courts of origin of the fragments of rulings displayed in "Desapropriações", from Celso

Spínola (1941)

Half of the decisions come from the federal system of justice (STF and first-level judges),
highlighting the importance of the federal legislation on expropriation; this legislation, as stated
before, even guided the ordering of fragments. On the other hand, the analysis of state decisions
shows obvious discrepancies among them: only two 76

, São Paulo and Rio de Janeiro, were
responsible for 89% of the rulings (93 out of 105). In Solidônio Leite, another author of a book
on expropriation, the STF also dominates 77 .
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The next table shows the material support from which the court-rulings were collected, offering
an important glimpse on how legal knowledge circulated in early 20th-century Brazil:
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Source Type of source Fragments  78 Percentage

Revista de
Direito

Law Journal 96 38,4 %

O Direito Law Journal 71 28,4 %

Revista dos
Tribunais (SP)

Law Journal 18 7,2 %

Revista do
Supremo
Tribunal Federal

Law Journal 18 7,2 %

76 Brazil had 20 states at that time.
77 It has 15 mentions. The only other court cited is TJRJ, with 8 fragments.
78 The sum of the number of sources does not correspond to the number of fragments of case-law because the

author points that some rulings were published in more than one place.
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Arquivo
Judiciário
do Jornal do
Comércio

Law Journal 16 6,4 %

Revista Jurídica Law Journal 6 2,4 %

Revista de
Crítica Judiciária

Law Journal 3 1,2 %

Fórum (MG) Law Journal 2 0,8 %

Gazeta Jurídica
de São Paulo

Law Journal 2 0,8 %

Revista do
Instituto dos
Advogados da
Bahia

Law Journal 2 0,8 %

Jurisprudentia Law Journal 2 0,8 %

Revista dos
Tribunas (BA)

Law Journal 1 0,4 %

Jornal do
Comércio

Newspaper 8 3,2 %

Books Books 5 2 %

Table 9 Sources from which Celso Spínola ("Desapropriações", 1941 [1930]) collected the fragments

of court rulings

First, law journals were the main source for court rulings. Second, we can also see which reviews
were more renowned. I do not believe that a single book such as Desapropriações by Celso Spínola
can satisfyingly represent the whole Brazilian legal culture; nonetheless, individual investigations
as this one can provide important insights on the relationships between the different sources and
launch hypothesis to be further tested in future research.

101

The most important journal in Spínola’s book was Revista de Direito, followed by O Direito: a piece
of remarkable information and if we remember, this publication was discontinued 10 years before
the first edition of Desapropriações was published. The former review was created in 1906, while the
latter ceased to be published in 1913; therefore, Revista de Direito was consolidating its reputation
and filling the gap left by O Direito by the time the books on expropriation were published. Not by
chance, Solidônio Leite’s monography, being the oldest one, relies more on O Direito   79

. Firmino
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79 17 out of 24 rulings he uses.
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Whitaker, on the other hand, used more frequently the Revista dos Tribunais   
80  , which focused on

decisions of the Court of Justice of São Paulo (TJSP). This comes as no surprise since Whitaker
was himself a judge at that court and had some of his decisions published in that same journal.

The path to the courts was mostly guarded by law journals; however, a few alternative routes were
also developed. 5,2% of citations come from books or non-legal newspapers: both support that
today seem quite unusual. These alternatives were mostly non-systematic and precarious; we might
speculate that if jurists had to resort to such resources searching for information on court decisions,
they probably did not have more consistent, reliable options in their quest for case-law. This is just
another hypothesis, but it will be interesting if in the future, more systematic and overarching works
investigate where jurists found court rulings to use in their arguments.
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The four books on expropriation provide important clues on the history of the circulation of
knowledge in Brazilian administrative law. First of all – and this shall surprise few people – legislation
was greatly valued. Second, the interpretation of statutory law and decrees was pursued mostly with
doctrine, and not case law. When the authors aimed to devise a more practical explanation, they
sought Brazilian doctrine; conversely, when they pursued more scholarly-oriented reasonings, they
tended to use the French.
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Case law was hard to be reached: it was published mostly in fragmentary short decisions in law
reviews that did not show the full lawsuit, but only final or intermediary decisions. Frequently, there
was only scarce or no information at all on the concrete situation being discussed - only abstract
remarks on legal issues were discussed. Therefore, case law was little more than an incomplete, less
systematic, less intelligible form of doctrine; and this might explain its sporadic use. The difficulties,
however, did not affect all tribunals in the same manner. The courts that usually had their decisions
published were the ones with seats in the most important cities – São Paulo and Rio de Janeiro.
Accordingly, these were exactly the cities where the most important journals were published. This
phenomenon is even more interesting for also applying to Celso Spínola: he graduated from the
Law School of Bahia, worked as an attorney in Salvador, and was a state deputy in Bahia in 1930,
the year when the first edition of his book was published, also in Salvador (CPDOC, 2020). Though
the two imperial law schools were located in São Paulo and Recife only the former was frequently
cited, probably for being the economic center of the country from the 20th century onwards. This
allowed more stable and consistent law reviews to develop in the city, namely, the widely cited Revista
dos Tribunais.
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Notwithstanding, less than 1% of the fragments of his book were taken from decisions of the
Court of Justice of Bahia. This is a powerful testimony of how Brazilian law was seen as something
centered in Rio de Janeiro and, to a less extent, also in São Paulo. Legislation, doctrine (doutrina) and
case law (jurisprudência): this was the order of the sources among which Brazilian administrative law
scholars searched for positive law. And by Brazilian, they mostly meant the capital, Rio de Janeiro,
and São Paulo.

106

80 8 out of 11 citations of court rulings.
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Table 10 Nationalities of authors cited in Brazilian texts on expropriation published in law journals
by source of law (1873-1930)
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Case law cites Brazilian authors in a much higher proportion than other sources: 53% of citations
against little more than 30% for doctrine and 20% for procedural recordings (autos processuais).
Portuguese authors also appear twice more in court rulings than in academic texts. These data are
more than just numbers but reflect diverse writing practices of the different social actors behind
those texts: judges, in the first case, and scholars, in the second. Judicial reasonings are bound
by very strict parameters: they must closely adhere to statutory law and could be reviewed by
superior courts if they failed to do so. Hence judges being strictly attentive to objectivity when
drafting their decisions. The institutional constraints discouraging argumentative audacity would
drive them away from sumptuary erudition – and they would find a stricter, safer harbor for their
reasonings in the writings of Brazilian and Portuguese authors, firmly grounded in applicable law. It
would be interesting in future analysis to investigate if the same person developed different writing
practices when acting in different positions, such as judge and professor. This also brings to light
a methodological advice: scholarly works are most prone to cite foreign theories and can act as
“cultural mediators”, but an analysis of only this part of the legal culture could exaggerate the
importance of international connections in the daily legal praxis 81

.
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The use of the source “procedural recordings” (autos processuais) presents some methodological
problems that must be addressed. There is an extraordinary diversity in these texts, that encompass
all genres published within a lawsuit (petitions, intermediary and final decisions, expert opinions,
appeals, etc.). This kind of source, though very rich, was published only by the journal O Direito,
and is therefore only available until 1913, when the review was discontinued. Therefore, its
characteristics can either be a reflex of editorial choices from O Direito or of particularities of the
founding era. This specific dataset must therefore be approached with due caution.
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Each type of source has singular characteristics. Court rulings are usually short – sometimes,
nothing more than an enigmatic paragraph. Procedural recordings are written in several pages of

110

81 Lara Putnan (2016) has already warned how the „digital turn“ can over-enphasize international connections and
blind us to local dinamics.
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argumentative gymnastics, constantly trying to attract the judge’s attention. Such particularities are
reflected in the citation practices:

Source Mean of citations by text

Doctrine 11,6

Case law 0,8

Procedural recordings 10

Table 11 Mean of citations in texts on expropriation according to the source of law they belong to

Once more, courts – and, therefore, judges – tended to work in a safer ground. Their mean of
citations is only 0,8: several decisions do not cite a single text. This argumentative vacuum was
certainly filled by abundant references to statutory law.
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I also analyzed how often each source of law was cited in the group of all texts through time. The
mean of citations of doctrine is always above 2 per text, while court decisions are never more than
0,5 per text. This modest role might be related to the obstacles to access case law that I have already
discussed in the previous sections: these decisions usually only circulated through law journals,
which were precarious and ephemerous vehicles in the 19th and early 20th century. Moreover, it
was quite difficult to find a text that referred exactly to expropriation: it was necessary to pursue
laborious research through the indexes of several journals. This would probably be possible only in
the major urban centers, where structured libraries were easier to be found.
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This, of course, is “grounded speculation”: more research must be done to validate this
hypothesis. Legal theory must also be credited for the smaller role of case law: for most of the 19th
century, the legalistic environment prompted judges to grow fond of statutory law and look wearily
towards case law, which probably hindered the use of court rulings and prevented technical solutions
for the circulation of case law to be developed. But we must ask ourselves how far the changes
in legal theories are also related to technical developments, by either being stimulated by them or
provoking technical innovations. As Antônio Manuel Hespanha (2008) showed, the development of
printing in the 15th century stimulated changes in legal thought, but the very format of many early
books was shaped by legal ideas prevalent by then. This paper does not aim to solve the problem
of the relationship between the use of case law and access to law journals, but they seem to me
to be deeply intertwined – albeit not in a simple manner 82

. I must only suggest the hypothesis
that the (limited) use of case law and the (difficult) access to court decisions are entangled realities,
connected in complex ways.
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82 Other speculative example: I think it would be an error to separate the current tendency of Brazilian law to
value case law from the development of internet and the easier access to court decisions. However, common law
nations relied in case law centuries before internet could even be imagined; they developed means of diffusion fit
to their specific needs. Therefore, theory can stimulate practical innovations, but changes in concrete reality can
provide the conditions for modifications at the theoretical level.
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7 – Cornerstones: most cited authors in texts on expropriation in law journals

Who were the most cited authors of administrative law in Brazil? More than mere curiosity, this
information can allow a deeper understanding of the models to which Brazilians referred most
frequently. To answer this question, I again looked at the texts published in law journals on
expropriation. With this, we can understand which authors reached the specialized readers that had
access to law reviews.
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Author Life Nationality Citations

Joaquim José
Caetano Pereira
e Souza83

1756-1819 Portuguese 58

Manoel de
Almeida e Souza
Lobão

1745-1817 Portuguese 44

Teixeira de
Freitas, Augusto

1816-1883 Brazilian 42

Dalloz84 - French 35

Carlos de
Carvalho

1851-1905 Brazilian 30

M. le Chevalier
De Lalleau

1791-1850 French 30

Antônio
Joaquim Ribas

1818-1890 Brazilian 30

Giunio Sabbatini ? Italian 29

Lafayette
Rodrigues
Pereira

1834-1917 Brazilian 25

Ruy Barbosa 1849-1923 Brazilian 23

Table 12 Most cited authors in Brazilian texts on expropriation

Few of those jurists wrote specifically about expropriation: the only exceptions are De Lalleau and
Sabbatini, who produced famous treatises on this matter. Furthermore, Ruy Barbosa signed some
relevant legal opinions on this theme. It is worth mentioning Antônio Joaquim Ribas, who wrote a
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83 For more biographical information, see Barahona (2014).
84 This is not properly an author, but a journal, the „Repertoire de législation, doctrine et jurisprudence“. However, it was

cited in a generic manner by Brazilian authors, so I decided to keep it in this table this way. On the compilations
and dictionaries of administrative law in France, see Guillaume Richard (2017a).
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book on Brazilian administrative law, which, therefore, slightly touches the matter. The other authors
of this brief list dealt mainly with broader themes. Pereira e Souza focused on civil procedure and
Teixeira de Freitas and Carlos de Carvalho authored compilations of private law, and it is mainly
through these works that they are mentioned. The consolidation of Teixeira de Freitas, written
under a contract for the imperial government, was almost an "unofficial legislation", and Samuel
Barbosa (2008, p. 369) describes it as a "code with empirical validity". Dalloz is a French press that
compiles academic writings and judicial decisions. Lafayette, on the other side, wrote on private
law. All this indicates that most of the citations surveyed do not properly concern expropriation,
but general topics of administrative law. This is a further signal that the conclusions I reached here
concern the whole field, and not the only expropriation. Moreover, the more remote an author’s
date of birth is, the higher his number of citations.

We must now see the administrative law authors that were most frequently cited, and the book
they wrote within the field:
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General
Position

Author Relevant
Work

Date Origin Citations

6th M. le
Chevalier
De
Lalleau

Traité de
l’expropriation
pour
cause
d’utilité
publique

1879 French 30

7th Antônio
Joaquim
Ribas

Direito
administrativo

1866 Brazilian 3085

8th Giunio
Sabbatini

Commento
alle leggi
sulle
espropriazioni
per
pubblica
utilità

1890 Italian 29

11th Otto
Mayer

Le droit
administratif
allemand

1903 German 20

85 Only three citations are actually to this work. The others make reference to other books.
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13th Firmino
Whitaker

Desapropriação 1925 Brazilian 18

18th Solidônio
Leite

Desapropriação
por
utilidade
pública

1903 Brazilian 12

19th Gabriel
de Weiss

De
l’expropriation
pour
cause
d’utilité
public

1897 Swiss 12

20th Maurice
Hauriou

Précis
de Droit
Administratif

1892 French 11

21th Lorenzo
Meucci

Diritto
Amministrativo

1892 Italian 11

26th Adolphe
Chauveau

Principes
de
competence
et
jurisdiction
administrative

1841 French 9

28th Gabriel
Dufour

De
L'expropriation
et des
dommages
causes
a la
propriete

1848 French 8

29th Louis
Antoine
Macarel

Cours
d'administration
et de
droit
administratif

1848 French 8
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32th Louis
Firmin
Julien
Laferrière

Cours
de droit
public et
administratif

1860 French 7

36th Jean
Baptiste
Victor
Prudhon

Traité du
domaine
public

1833 French 7

Table 13 Most cited authors that had a book on administrative law

Seven out of fourteen authors in this table are French, and only three are Brazilian (including Ribas,
who was mostly cited for works that did not regard administrative law). This can partly be explained
by the late publication of Brazilian books of administrative law: the first of them went to the presses
in the 1860s. The treaty of the Swiss Gabriel Weiss also belonged to the French cultural area, as it
was published in French in the city of Lausanne, in French-speaking Switzerland. This list shows
only six monographs on expropriation, which means that much of the knowledge of Brazilian jurists
came from general works on administrative law that usually lacked a deep discussion on specific
themes. It is also worth mentioning the absence of American and Portuguese authors, despite the
large number of citations that these groups presented in the general analysis. The hypothesis that
the strength of these groups was restricted to the fields of constitutional law and civil procedure,
respectively, is therefore confirmed. Most of the works were published in the second half of the 19th
century. Given the period covered by the research, one could say that they were already prestigious
works (many had multiple re-editions), published when European administrative law was already
sufficiently consolidated 86

.
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8 – The implicit code of the Brazilian administrative legal culture: final remarks on a
deeply connected scholarship

E o rio Amazonas
Que corre Trás-os-Montes
E numa pororoca

118

86 Beyond those general trends, it was possible to find some curious citations, that deserve to be mentioned. There
are citations of 16th-century Portuguese jurists, as Cabedo (the title of the book: “Practicarvm observationvm
sive decisionvm svpremi senatvs regni lvsitaniae pars prima, perfectam”), or from the 17th century, as Manuel
Álvares Pegas. Cabedo was cited after 1918 and Pegas, after 1923, that is to say, after the Brazilian civil code
(1917) replaced the old Portuguese Ordenações (1603). It is a sign that even though to a lesser extent, Ancien
Régime Portuguese jurists remained in the textual archive of Brazilian lawyers. Furthermore, ancient Roman
authors were cited; Gaio’s institutas, for instance, are mentioned around the middle of the 19th century, and
Justinian ones, in the first decade of the 20th. I did not count mentions to the Digest before 1917, since before
the civil code, it is hard to define if roman law is being used as doctrine or as law since it was still in force in
Brazil in some situations. However, I could identify at least one mention to Ulpian after 1918. One more sign
that Brazilian authors, educated in the previous order, did not immediately abandon their pre-modern references
after 1917..
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Deságua no Tejo
Ai, esta terra ainda vai cumprir seu ideal
Ainda vai tornar-se um imenso Portugal

Fado Tropical

Chico Buarque and Ruy Guerra

The objective of this work was to decipher some fundamental characteristics of the Brazilian legal-
administrative culture between 1859 and 1930. As stated in the introduction, culture means not
only the description of the social reality of a given group but mostly the values that grant meaning
to that same reality and push collectivities to act in a certain way. It is, so to speak, the lens
through which a group perceives what is normal and abnormal, good and bad, what is valuable, and
what can be discredited. Describing a culture, thus, means to outline how a certain set of “mental
objects” pertaining to the collective experience relate to each other. These "mental objects" can be
representations of people, social classes, practices, etc. To talk about a legal culture, therefore, is to
describe the implicit code through which certain norms and institutions can be understood, either
in comparison with an ideal model or from a table of values that grants them meaning. Culture is,
ultimately, this implicit code operating in a given social reality, in a specific historical context, giving
meaning and motivating action.
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Which elements of the implicit code of Brazilian administrative law were we able to observe?
First of all, it changed. There were two different periods: the age of formation from the 1860s
until the last decade of the nineteenth century, and the age of consolidation, which begins in the
transition from the nineteenth to the twentieth century, and extends at least to 1930. The mark
of the age of the formation is an extremely positive symbolic value attributed to French authors.
At a time when the imperial legal culture was being forged, Brazilians kept strong roots in France,
which sometimes even divested attention from Brazil itself. This observation is crucial since the
doctrine was so important in the formation of administrative law at the end of the 19th century
(BELL, 2018; SORDI, 2014). The second cultural element is the special place of the Portuguese
authors: lords of the civil procedure, and minor players in other fields. Finally, the 19th-century
books of administrative law often use parliamentary records, which shows a preponderant role of
the legislator's will in reasoning.
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The age of consolidation displays a more complex code. The French retained their prestige but
ceded the lead to Brazilians. Frequently, European authors are referenced only to display erudition,
and not necessarily as the backbone of an argument. In addition, national writers are employed
when one wants to state a secure idea, and, therefore, are more recurrent in case law. The knowledge
of Italian authors increases, they gain prestige and even outperform the French on some occasions;
but, in general, they remain subordinate to their trans-Alpine neighbors; they got this position for
developing the so-called science of administration, together with Germans. Americans appear in the
sequence, mostly in discussions of constitutional law; this change can be attributed to the strong use
of US institutions by the Brazilian constitution of 1891. The Portuguese lose the prestige they held
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for civil procedure, which is probably related to the Ordenações Filipinas being replaced by several
other local laws.

Throughout the period considered, case law clearly played a secondary role, probably for being
more fragmentary, difficult to reach, and less interesting for the mostly legalistic presuppositions
that governed Brazilian legal culture. Judicial decisions reach the plaintiffs and the courts themselves
mainly through the filter of legal journals, which placed unprecedented power in their editors’ hands
to shape what was meant to be perceived as Brazilian law. And this “Brazilian Law” was mostly
centered in Rio de Janeiro and São Paulo.
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In the previous pages, I outlined how certain social elements (foreign cultures, means of
circulation of information, sources of law, etc.) were valued by one particular group of intellectuals,
made of judges, attorneys, teachers, prosecutors: the world of administrative law. The instrument
I used – bibliometrics - enabled us to grasp the very architecture of texts. Much remains to be
done, though: it is necessary to verify to which extent what has been described here is specific to
administrative law or part of wider trends in Brazilian legal culture; if my conclusions are restricted
to the national arena or replicate international tendencies. But, when other gaps are filled, it will
be possible to develop a model of what a Brazilian jurist expected to see when reading a text and
facing a citation. With this, we will be able to perceive more accurately how each author manipulates
these expectations - prestige, values, arguments - to persuade his reader and, in the end, to produce
meaning.
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Despite the gaps, we were still able to grasp some fundamental trends, though. The central one
is that Brazilian administrative law was deeply cosmopolitan between the 1870s and the 1920s, and
(international) doctrine deeply shaped it. In the beginning, the lack of a developed editorial market
hindered the development of strong national legal literature; Brazilians turned to France in search
of solid references. With time and as an autochthonous administrative law grew stronger, Brazilians
started to be more cited, but foreign references were still the majority. The repertoire of countries
read by Brazilians became more diverse due to the wider development of administrative law in
continental Europe and, to a lesser degree, in the Anglo-Saxon world. Nevertheless, many of the
references were used shallowly. In both periods, the doctrine was central for administrative law,
though less for judicial decisions.
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Eurocentrism never left the hearts of Brazilian administrative law scholars. Most of them, like
Ribas and Uruguay, complained that the cosmopolitan orientation of legal scholarship must be
coupled with a critical approach, but this never meant to drive the law away from the old continent.
Conversely, their objective was to raise Brazil to such a level that it could compete with its European
counterparts.
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Chico Buarque sang that “this land will fulfill it's ideal/it will become an immense Portugal”
87

; for lawyers, Brazil was not meant to become an immense Portugal, but a small Europe: they
produced a tropical fado dreaming to one day be able to create a European samba: to be part of
the concert of civilized nations that ruled the world from the North Atlantic. Most of those lawyers
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87 Fado Tropical. „Ai, esta terra ainda vai cumprir seu ideal / Ainda vai tornar-se um imenso Portugal“
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never seem to have accepted that Brazil lied in South America, preferring to act as if Rio de Janeiro
lied beyond the ocean, somewhere near the Tagus. Or, hopefully, the Seine.

In other words, what Brazilians were doing was to bring European law to South American land,
but their unachievable will was to take Brazil to Europe. They always had a clear notion of what
was the “center” of administrative law: first, France in the age of formation, and then, primarily
France, Germany, and Italy closely followed by the United States and a few European countries in
the age of consolidation. Brazilian scholars wished that Brazil could be recognized as a “civilized
nation” despite belonging to the new world – possibly in the same way the USA did and Argentina
seemed to be on the path to achieve. And civilization was measured by the proximity to the center.
This not always mean an agreement with the central powers – after all, these very nations differed
among them – but that Brazilian scholarship should be integrated into the debates that were being
carried out in the very “heart” of the legal culture - and, for what its worth, also of the economic
and political world of the 19th century.
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I might have followed the attitude of many people and finish my text with a melancholic tone,
discreetly recriminating the “anti-national” or “anti-Latin-American” tendency of Brazilian jurists.
But if I did so, I would ironically be following this very tradition, the “complex of vira-lata” that
since Nelson Rodrigues is considered an integral part of Brazilian character. Instead, I choose to
name this attitude cosmopolitanism: I want to highlight that Brazilians held some sort of openness
to the outside world that invigorated and strengthened Brazilian science, even though its own
jurists were frequently unaware of the power of this attitude. Searching for references beyond the
strict national borders, combining several traditions, building bridges, and looking beyond, Brazilian
lawyers were able to instill vitality into their writings; they knew both the sometimes-frustrating
reality of Brazilian administration and the “doctrinal cathedrals” of the intellectualized European
theories. They lived in two worlds and had the power to draw strength from both of them. Despite
the Brazilian administrative law suffering many insufficiencies and contradictions that naturally
come from being in a peripheric position, our scholars showed an extraordinary knowledge of the
scientific developments being pursued throughout the intellectual world. This scholarly endeavor,
puzzled as it may be, must be analyzed and known; the potentials and flaws of this past scientific
community, often sadly forgotten by contemporary Brazilian jurists, can be an interesting source
of inspiration and reflection.
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We shall not forget the experience of the early Brazilian legal culture. Every generation since
then has condemned the previous one for not being original, for “copying” foreign references.
But as Uruguai, Ribas and many others showed, Brazilian lawyers were always aware that a critical
attitude is needed before authorities being it, foreign or national. More so today, when ever-
growing globalization of law and constant pushes for internationalization are always driving us to
the troubled crossroads between local needs and a global conscience. What could be regarded as
a weakness in a nationalistic environment might be seen now as strongness in a globalized world.
Grasping the challenges of the past, we can get inspired to design the endeavors of the future.
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